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QO. By Mr. John M. Martin: You are familiar with 
Exhibit W, the original Tavares Construction Company 
lease, and with all amendments? A. Yes. 

©. And the provisions thereof? i eemdes: 


QO. Will you take into consideration such provisions 
in giving us your opinion as to what is a fair and reason- 
able supervisory fee for the services here rendered by the 
contractor to the Defense Plant Corporation, in connec- 
tion with the construction of the particular facilities, ma- 
chinery and shipyard here involved? 

A. The provisions in the agreement— 

Mr. Landrum: Just a moment. Now, if the court 
please, he is not answering the question. 

QO. By Mr. John M. Martin: You are not asked for 
the provisions. You are asked if you have an opinion as 
to a fair supervisory fee, and to which you answered you 


did have? Ee ees, Sir, 
QO. Now, I ask you to state that opinion either in dol- 
lars or in percentage. A. It is 10 per cent. 


©. Ten per cent of what? 
A. Of the actual construction costs. 


Q. Will you state upon what you base that opin- 
ion? [454] 

A. That is a minimum fee that a contractor is en- 
titled to when he builds anything for a guaranteed cost. 

Q. What have you included within the 10 per cent, if 
anything, for designing or other engineering services? 

A. I did not include anything for designing or en- 
gineering services. If I had to go.out and get engineer- 
ing services, I would probably have to pay the engineer, 
oh, about two per cent. 


t 
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Q. Two per cent? 

A. Two per cent for his services. 

Q. Based upon the same aggregate total of the same 
actual cost? 

A. It would be based upon the total cost of the job, 
which would include our fee. The actual engineering fee 
would be 5 per cent, but 3 per cent of which the engineer 
would spend probably for other engineers and costs in 
running his office, and so forth. [455] 

Q. By Mr. John M. Martin: Is that the reason you 
have made a deduction from 5 to 3 per cent and stated, 
in your opinion, it is 2 per cent as an engineering fee 
from the time the shipyard was completed and actual ship 
construction work begun? A, Yes, sir. 

OQ. What were your duties in connection therewith? 

A. I went to work every morning at 8:30. 

©. Where? 

A. At the shipyard; went home for dinner; came 
back and stayed there to about 11:00 o’clock, seven days 
a week, every day of the year, for about two and a half 
years. 

Q. You didn’t take any time off for trips to Wash- 
ington to interview the departments? 

A. That was all. 

QO. What was the general nature of your duties while 
you were on duty at the shipyard or thereabouts? 

A. I poked my nose into everything. There were no 


particular duties I had. 
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OQ. Well, were you the managing or executive head 
of the Concrete Ship Constructors? 

A. We were a joint venture, a partnership, so to 
speak, and Mr. Seabrook and I and later on Mr. Elliott 
all participated in the management of the shipyard. 

©. Were you then and are you now the owner of any 
un-[456] divided interest in the Concrete Ship Construc- 
tors, the joint venture? 

A. Yes, sir; I am an owner of an undivided one- 
fourth interest in that Concrete Ship Constructors. 

Q. And did the Tavares Construction Company own 
the leasehold estate here involved, for the use and benefit 
of the joint venture? A. ‘“hey did. 

QO. When you say that you poked your nose into 
everything, did you mean by that that you were at all 
familiar with the actual condition of these facilities and 
machinery, as of December 23, 1944? 

A. Yes, sir. 

©. What was the general condition of the facilities 
and machinery as of that date? 

A. It was in very excellent shape because we were 
doing—well, it was in very good shape. 

©. At that date did the Tavares Construction Com- 
pany or Concrete Ship Constructors as lessee require the 
further substantial use of those shipyards for the com- 
pletion of the then existing contracts with the United 
States Government for construction of ships? 

A. There was a lull right at that time. All we had 
was two ships left to complete. 


©. How many had you theretofore completed and 
delivered’ [457] out of this yard?:' © A. 47, 
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Q. And what was the state of completion of the two 
remaining vessels as of December 25, 1944? JI have in 
mind not the details but any fact which would tend to 
show whether or not any substantial use of the facilities 
and machinery would be required thereafter for the pur- 
pose of completing said last two ships. 

A. That was December 23, 1944? 

Q. Yes, sir. 

A. I believe we were—or I don’t remember exactly 
but I believe that one of the ships was at the dock and the 
other one was in the outfitting pier. I would say only 
probably 80 per cent of the yard was actually being used. 

Q. What per cent? 

A. I mean only 20 per cent of the yard was actually 
being used. 

QO. On what date, if you know, was actual completion 
of the two remaining ships advanced to the state where 
a larger minor percentage than 20 per cent of the total 
shipyard was required for their completion? 

A. I can find that out for you but I don’t remember 
exactly. But I think it is— 

QO. Don’t guess at it. Do you happen to know the 
date of actual completion of those two ships? [458] 

A. Yes; they were finished some time in May, I be- 
lieve. 

Q. Of 1945? 

A. Well, I am not sure about that, either. 

QO. Have you an opinion, from your knowledge and 
familiarity with the shipyard and its facilities and ma- 
chinery, and your general experience in designing and 
layouts, and your knowledge of the site location, to enable 
you to form an opinion as to the fair market value of 
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the facilities and machinery, excluding therefrom any 
valuation of the site or land upon which they are based, 
as of December 23, 1944? 

A. Will you please repeat that question? 

(Question read by reporter.) 

Mr. Landrum: The answer is yes or no, please. 

Q. By Mr. John M. Martin: Have you an opinion? 

Aodest 

Q. Will you state in dollars that opinion? 

Mr. Landrum: If the court please, I have an objec- 
tion here which I desire to make to that question. I don’t 
know whether your Honor desires that I make it in the 
presence of the jury or not. 

The Court: I think so. 

Mr. Landrum: If your Honor please, it is objected to 
on the ground and for the reason, first, that it is a giv- 
ing of a valuation on only a portion of the whole, with no 
alloca-[459] tion and no evidence going to show what 
relationship that has to the whole; in other words, a valu- 
ation of only a portion of the thing with which we are 
here concerned, given separately; second, upon the ground 
and for the reason that it goes to the question of the valu- 
ation of this leasehold interest and option, and that any 
value to be given this lease, coupled with an option, can 
only be based upon speculation and conjecture by the very 
terms of the instrument itself; third, that any value which 
may be given to this lease, coupled with an option, must 
include, within itself, an improper element, the value of 
a so-called option which never came into existence; 
fourth, that such value must include, within itself, some 
element or increment for the so-called option, and an op- 
tion is not an interest in real property such as may be 
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compensated for in a condemnation case; fifth, that such 
value, including within itself an element or increment for 
the so-called option, is improper because it would require 
the government to pay for something it has itself made. 
No value could be attributed here except by virtue of this 
very condemnation case itself. 

The Court: Of course, several of these specifications 
have already been ruled upon by the court in its other rul- 
ings, which are in the record. The ruling on the pre-trial 
was a ruling that was effective as to certain portions of 
the objection now interposed, and this court is not going 
to at-[460] tempt to review a court of coordinate author- 
ity in the same case. Manifestly, the answer must be 
limited to the facilities and machinery that were compo- 
nent parts of the project. So that that portion of the 
objection has no merit. But it is a question of argument 
to the jury on the factual deductions to be made from 
whatever answer may be given after further exploration 
of the elements that are necessarily included in the ques- 
tion and must be included in the answer. Of course, 
ladies and gentlemen, the jury cannot speculate or con- 
jecture or guess about values in a condemnation suit. 
They must not imagine things that will exist in the fu- 
ture because that is not a fair basis of estimating value, 
for the very apparent and obvious reason that the human 
mind is finite. We haven’t reached the stage of perfec- 
tion in mental acquisition, where we can foretell and look 
into the future with definiteness, with certainty. So that, 
in law, there must be a standard, a fixation, a definiteness, 
reasonably compensation to which a litigant is entitled. 
And you must remember that at the time for you to apply 
this evidence. That rule must be kept constantly in mind, 
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and you are not to emerge from reasonable probabilities 
discernible from evidence into imaginary speculation or 
conjectural attitudes not sustainable in law. Otherwise, 
the objection is overruled. | 

Mr. Landrum: If your Honor please, I would like to 
[461] have the record show a specific exception to your 
Honor’s ruling. 

The Court: It may so show. 

QO. By Mr. John M. Martin: You may answer in 
dollars, Mr. Tavares, your opinion. A. In 1944— 

The Court: That is December 23, 1944. 

The Witness:, December 23, 1944, those facilities 
were worth approximately $500,000 more than the option 
price set forth in the Defense Plant agreement. 

Q. By Mr. John M. Martin: Are you referring now 
to the option price as calculated by Mr. Gregory Smith 
and here in evidence as Exhibit Q? 

A. $2,145,000, and add another $500,000 on top of 
that is $2,6—whatever it is. 

The Court: Let’s have that read. 

(Answer read by reporter. ) 

The Witness: $2,645,000. 

The Court: What is your answer to the question? 
The question was clear and specific. 

The Witness: $2,645,000. 

Mr. John M. Martin: May I refresh the witness’ rec- 
ollection, your Honor, by showing him an exhibit which 
eiaveticre? 

Mr. Landrum: I object to that cross examining his 
own witness. He has already answered it. 

The Court: Of i:course, the jury. must consider the 
answer of the witness as he gave it; that is what: you are. 
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here for, ladies and gentlemen; not to sit here as auto- 
matons and take figures, but you are to use your processes 
in discerning the recollections and all of the other features 
that go to make up the value of evidence that is given by 
a witness. Proceed. 

Q. By Mr. John M. Martin: Will you state the 
basis for that opinion? 

A. In there, I have added my fee of 10 per cent and 
2 per cent for engineering and the increased cost in con- 
struction, from 1942 to 1944. | 


©. Have you calculated or prepared any estimate as 
to the fair replacement cost of these facilities and ma- 
chinery as of December 23, 1944? 

Mr. Landrum: Will you go a little slower? I am 


having to write this down. 


The Court: You have a reporter here who can get it 
all. Go right ahead, Mr. Witness, but eliminate the ar- 
gument and deductions. We have a lot of lawyers here 
and we will probably listen to a lot of argument. So we 
must confine witnesses to testimony. 

The Witness: By adding all these values together, I 
arrived at the figure of $750,000 as being a very fair price 
for any willing buyer in 1944 because right at that time 
the [463] facts show that there was a war on and the 
facts show that thousands of ships were returning to this 
country to be repaired; the facts show that there weren’t 
any of the yards suitable and capable of taking on a large 
volume of work. 
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QO. How many men could reasonably work in this 
yard on the number of ships customarily worked on? 

A. We have worked 4,000 men at this yard and we 
have worked 500. 

Q. Is there any feature of the yard or any element 
in the designing where you intended to take into consider- 
ation and so design the yard that it might be readily 
adaptable to use 500 men working there or as many as 
4,000 men working there? 

A. Yes; we took that all into consideration. We have 
worked economically with 500 men, 3,000 men and 4,000 
men. Our records prove that. 

The Court: Mr. Martin, if you are going to pursue 
any other line of inquiry, we will take our recess now. 

Mr. John M. Martin: Just one more question and I 
am through. 

The Court: All right. 

Q. By Mr. John M. Martin: Mr. Tavares, when you 
spoke of taking into consideration the rent-free use pro- 
vision or the use under this lease, I will ask you if that 
rent-free use to which you referred is limited to the use of 
this yard [464] and its facilities for the construction of 
ships for the government. 

A. Yes, sir. 

Mr. John M. Martin: That is all. 

The Court: We will take our recess, ladies and gentle- 


men. Remember the admonition which I have heretofore 
given you. Please occupy the jury room. 


(Short recess.) [465] 
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The Court: All present. Proceed with the cross ex- 
amination. 


Cross Examination 


By Mr. Landrum: 

Q. Mr. Tavares, am I correct in my statement to you 
of your conception of the meaning of market value, that 
that means that, in your opinion, whatever interests you 
and your companies may have by virtue of Exhibit W, 
which is known to you and J as Plancor 407, would sell 
on the open market for cash on the 23rd day of December, 
1944—— 

Mr. John M. Martin: If the court please, I object to 
the question unless it is limited to interests in this proper- 
ty here sought to be condemned. He says, “whatever in- 
ftenests.” 

Mr. Landrum: I am perfectly willing to limit it to 
that. 

Q. By Mr. Landrum: Is that what you mean? 

A. By market value I mean a willing seller to a willing 
buyer who would buy my leasehold estate. 

Q. That is right. In other words, to boil it down, it 
is your opinion that you could get that much money for 
an assignment of whatever rights you had in this property 
under that lease and option agreement; that is what you 
mean? — 

A. Ihave told you on certain assumptions. [466] 

Q. Yes. Well, I understand that, but that is what it 
boils down to, isn’t it? A. No. 

Q. What is it, then? A. It is my interests— 

OF Vest is. A. —in the leasehold estate. 
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Q. That is right. And whatever interests you have 
stem from your agreement with the Defense Plant Cor- 
poration? A. Correct. 

Q. That is right, all right. Now, Mr. Tavares, do you 
have a copy of this exhibit W? A. No. 

Mr. Landrum: I believe the jury has copies of this 
exhibit. 

The Court: I believe you all have them, ladies and 
gentlemen. 

Mr. Landrum: The record will show, if the court 
please, with the court’s permission, that Mr. Martin has 
just handed to Mr. Travares a copy of Exhibit W. 

QO. By Mr. Landrum: Now, Mr. Tavares, let’s you 
and I go over the instrument which you say has a market 
value of $750,000. Go with me to paragraph 9 of that 
exhibit. In arriving at your conclusion with relation to 
the fair market value of what you could sell this instru- 
ment for, or your [467] interests under it, did you take 
into consideration the provisions of paragraph 9 thereof? 

Po aes did. 

Q. Paragraph 9 provides, does it not: 

“No salaries of Lessee’s executive officers, no fees of 
its attorneys, no part of the expense incurred in conduct- 
ing Lessee’s offices and no overhead expenses of any kind 
shall be included in the cost of leasing the Site or the 
Programs, except that direct expenses of Lessee’s Officers 
or employees and fees of attorneys retained or employed 
by Lessee in connection with the Programs may be so 
included to the extent approved by Defense Corporation.” 

A. Correct. 

@xeM%ou understand that? A. Most certainly. 

©. Your salary,—you are.an executive officer, are you: 
not, of this corporation? A. Surely. 


752 Tavares Construction Company, Inc., et al., 


(Testimony of Carlos Tavares ) 


Q. Your salary, according to your bookkeeper, was 
charged to and paid for out of the money that the De- 
fense Plant Corporation put in here, was it not? 

A. ‘may be so included to the extent approved by the 
Defense Plant Corporation” and was so approved. The 
[468] salary of $6,000 was for five individuals working 
for a whole year to build $2,900,000 worth of facilities. 

Q. Now, Mr. Tavares, it is a fact, is it not, that you 
and Mr. Seabrook, and a number of the executive officers 
of your companies, did pay to yourselves out of the money 
that the government of the United States put up here, 
your salaries while you were doing this construction of 
that shipyard? Just tell me “Yes” or “No.” 

A. Certainly. 

Q. You, therefore, violated the terms of this agree- 
ment in the beginning, did you not? 

Mr. John M. Martin: To which I object as not a prop- 
er question, and an insinuation, particularly in view of 
the record, counsel having stipulated that Exhibit W, as 
received in evidence. correctly sets forth the actual costs 
and the option price. 

Mr, Landrum: 1 did@asree to that 

The Court: The objection is sustained. 

QO. By Mr. Landrum: Now, Exhibit Q was a tabu- 
lation, and I believe the jury has the tabulation, and that 
was taken from the actual invoices, the actual accounts 
that you gentlemen submitted to the government of the 
United States and which it paid; that is right, is it not? 

A. As audited. 

Q. But they paid it? [469] A. Yes. 

Q. All right. I want to show you this little memoran- 
dum here. 
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Mr. John M. Martin: May I see it before you show 
it to the witness? 

Mr. Landrum: Yes. That is one of the sheets that 
was made from. 

Mr. John M. Martin: No objection. 

Mr. Landrum: Your Honor, please, I did not intend 
to offer it in evidence, but counsel says he has no objec- 
tion. 

Mr. John M. Martin: No, I said no objection to show- 
ing ‘it to the witness. 

The Court: I haven’t the slightest idea what it is. 
Let me see it. Perhaps I may see an objection to it. 

Mr. Landrum: I was not going to offer it in evidence, 
but I was simply going to show it to this witness so I 
would not confuse him. 

Q. By Mr. Landrum: Mr. Tavares, Exhibit QO, of 
course we know was made from the actual invoices. 

A. I thought you were going to show that to me. 

Q. I will be glad to. That is No. 2 of 11(d); that 
is a copy of one of them; that is right, isn’t it? 

i Mies: 

Mr. Landrum: Now, could I go up there so that he 
and I could both look at it? [470] 

The Court: Yes, just so each of you gentlemen will 
be properly respectful to each other. 

Mr. Landrum: Yes, sir. I will be very happy to get 
along. 

Q. By Mr. Landrum: Now, this is what we term 
service charges, is it not? 

Mr. John M. Martin: Just a minute. I object to coun- 
sel reading into the record in this case anything that has 
not been received in evidence. 
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Mr. Landrum: I am not reading it in the record. 

The Court: How can a jury discern what it is unless 
it is before them? 

Mr. Landrum: Well, I will withdraw the question. 

Q. By Mr. Landrum: Attorney’s fee, $50, who got 
that? 

Mr. John M. Martin: To which I object as not any 
evidence in this case that anybody received it. 

The Court: If the audience cannot conduct themselves 
with propriety; they will have to leave the room. We 
don’t want any indication in the court room as to how they 
feel about the evidence. 

Mr. John M. Martin: If the court please, I appre- 
ciate your admonition. 

The Court: Mr. Bailiff, you will see that order is 
enforced, and if the men can’t sit here in the court room 
[471] quietly, without exhibiting their emotions, they will 
have to leave the court room. That means all of you. 

Now, will you read the record, Miss Reporter? 

(The record was read.) 

The Court: The objection is sustained. 

QO. By Mr. Landrum: Mr. Tavares, I understood 
you to say that this lease and option was your pay or your 
supervisory fee for the construction of these facilities; is 
that correct? A. I didn’t say that. 

QO. Well, isn’t that correct? 

A. What do you mean by that? 

The Court: Raise your voice, gentlemen, so that we 
can hear what you say, both of you. 

QO. By Mr. Landrum: Is it not the claim of the 
Tavares Construction Company in this case that the con- 
sideration for the execution of Exhibit W by the Defense 
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Plant Corporation was to cover your supervisory fee for 
the installation of these facilities and the building of this 
shipyard? 

A. This agreement says that I am only allowed to 
charge such expenses, either salaries or legal expenses, 
that the Defense Plant Corporation’s auditors will allow, 
and that we should charge no other fees for supervisory 
services in this agreement. We have followed this to this 
extent, that [473] this has passed through the hands of all 
the different boards, renegotiation boards, auditors of the 
Defense Plant Corporation, auditors of the Maritime 
Commission and found correct. 

©. We don’t deny that. 

A. That we have lived up to this agreement of lease. 

Q. All right. Now, in the list which was paid for 
the construction of this shipyard is an item, “Consultant’s 
fee, $25,678.21,”—did any of the officers of your company 
receive any of that $25,000? 

A. I don’t know what this Consultant’s fee is, but 
I can assure you that no officer in the corporation ever 
received $25,000 out of this agreement for any lease 
whatsoever. I would like to find out what that is. You 
will find out those are probably the way they had worked 
this out. 

Q. You did, however, pay your consultants this 
money ? 

A. Iam sure we only paid a fee to Dames & Moor of 
about five or six hundred dollars, and if that thing was 
set down as consultant’s fees, it is all wrong. 

Q. It is your own record, isn’t it? 

A. Well, in order to clarify that, I think we should 
bring in the records. That isn’t correct. We will bring 
them in. 
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Q. Here is an item charged here, for which the De- 
fense Plant Corporation paid, “Construction Supervision 
[473] Not Distributed, $1,257.69.” What does that 
mean? 

A. It means that—under normal contracts you have 
people that build something, and you have inspectors. 
Now, the Defense Plant Corporation and the Maritime 
Commission, through the fact that they didn’t have any, 
asked us to hire these men so that the work should pro- 
ceed properly. That is a real true job cost. 

Q. It was then paid for supervision to someone? 

A. It was not supervision. It was inspection. 

©. All right. Here is an item, “Purchasing, $9,433.- 
64.” Who did that purchasing? 

A. The Tavares Construction Company did the pur- 
chasing. That is very cheap. 

©. Wid you say, “That is veryechcan 7 

EN SE 

The Court: Keep your voice up, so that we can all 
hear you. 

QO. By Mr. Landrum: “Miscellaneous general ex- 
penses, $28,129,’ do you have any idea what that was for? 

A. It is just what it says, Miscellaneous general ex- 
penses, such as telephone, telegraph. You will notice it 
is telephone and telegraph, and other things that you 
can’t allocate. They are all perfectly all right, audited 
and passed on by everybody. 

Q. Sut these items were included and paid for by the 
[474] government of the United States? 

A. We followed this book. 

Q. All right. Let’s follow it now. Go with me to 
paragraph 12, the second paragraph under that, of Ex- 
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hibit W. In arriving at your conclusion with relation to 
the fair market value of the interests which you acquired 
hereunder, do you think that you could sell your interests 
with that paragraph in it for $750,000 on the 23rd day 
of December, 1944, to an informed and willing buyer? 
A. What does the paragraph say? 
Q. It says, follow me: 
“This lease or any extension thereof under this para- 
graph Twelve may be terminated by the parties 
hereto in the manner hereinafter set forth.” 


And this is the thing I want you to follow: 
“At any time when substantial use by Lessee of the 
Site Facilities and Machinery shall be no longer re- 
quired to enable Lessee to construct boats for the 
Government .. .” 


You only had this lease for the purpose of constructing 
boats for the government; is that right? 

A. No, I have got an option to buy this thing too. 

Q. But it provided, however, that the whole thing 
could be canceled under paragraph 12, did it not? 

A. It provides that it can be canceled by the govern- 
ment. [475] It also provides that I could cancel it ‘when 
substantial use by lessee of the Site Facilities and Ma- 
chinery shall be no longer required to enable Lessee to 
construct boats for the Government.” One day before 
the condemnation suit my shipyard was not substantially 
used for constructing boats for the government. 

Q. That is right. As a matter of fact, on the 23rd 
day of December, 1944, you only had one outstanding 
contract for the construction of boats for the government, 
did you not? Even GS, Sit. 
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Q. And on that contract you only had two more boats 
to build, did you not? A. That’s right. 


©. And those two boats, according to your own testi- 
mony, were completed and delivered to the government 
on or about the 10th day of May, 1945? 

Eee iiaiads right. 


©. All right. Do you think that you could find a 
willing buyer to pay you $750,000 for the right to con- 
struct boats for the government, unless he had his con- 
tract to build boats for the government? 

A. On December 23, 1944—are you through? You 
are asking me a question? 

©. Go ahead, yes, sir. 

A. On December 23, 1944, if the government—I 
can’t say that, can I? Or, can I? [476] 

Q. I don’t know. You know the court’s ruling, Mr. 
Tavares, as well as I do. 

A. I could have elected to terminate my lease. The 
government did not elect to terminate the lease, accord- 
ing to this program. 

©. That is right. 

A. Otherwise— 

Q. But at that time you are selling it like this. 

Mr. Crouch: He hasn’t finished his answer. 

Mr. Landrum: I beg your pardon. Now, if your 
Honor please, I want to conform absolutely to the rule. 
I don’t know whether this witness understands your 
Honor’s ruling on this question or not. 

QO. By Mr. Landrum: You understand we are con- 
cerned here with a date, December 23, 1944? 

A. Right. 
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Q. You understand that, to put it in the parlance of 
the street possibly, that there was a termination there? 

A. No, a condemnation. 

Q. A termination of your rights under your lease, 
and it is what you had at that time that you are now 
valuing; isn’t that right? A. That’s right. 

Q. All right. All you had was a contract to complete 
two more ships for the government? [477] 

A. No, I had a contract with the Defense Plant Cor- 
poration, a branch of the government, that it is going to 
give me certain things, which they took away from me. 

Q. All right. And whatever it was that you had is 
set forth right in the language of Exhibit W, isn’t it? 

A. They didn’t follow this contract. 

Mr. Landrum: Now, if the court please, I move that 
that answer be stricken and the jury be instructed to dis- 
regard it. 

The Court: That will go out, ladies and gentlemen, 
and be disregarded. 

Q. By Mr. Landrum: There was contained in Ex- 
hibit W a provision with relation to the amount of rent 
which you would have to pay under it, was there not? 

A. Yes, sir. 

©. That provision, I don’t think we need read it. I 
will cite it to you, if you wish, but we can talk about it. 
It is paragraph 13. A. Okay. Go ahead. 

©. Paragraph 13. That provision provided that as 
you built and completed a ship from the moneys which the 
government was to pay you for that ship you were to 
pay them certain rental, out of the money you got for. the 
ship; that is right, isn’t it? 

A. That is correct. [478] 
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©. You sold these ships to the government of the 
United States; that is right, isn’t it? 

A. That is right. 

Q. When you would sell a ship, out of the money you 
were going to get would come back to the government of 
the United States as rental a portion of the $2,700,000 it 
put up to build that shipyard; is that right? 

A. That is common practice. 

Q. I understand. But that is the situation, isn’t it? 

A. It is common practice when I build a house. 

Q. All right. The amendments to Plancor 407 pro- 
vide for an increase in that rental as to each ship, do they 
not? 

A. Yes, or you mean on certain amendments there was 
more money on certain ships? 

QO. Yes. We will get together on the situation. As 
you went along it took more money? A. ao 

Q. Well, you got clear up to $2,700,000? 

A. That was because the program changed as it went 
along. Many ships were needed. May I explain that? 

Om Ves 

A. The program changed as we went along. For 
instance, they analyzed certain things, and they wanted 
more ships, they wanted ships faster, they wanted more 
things in the ships. The Navy came along and wanted 
to change the ships [479] and requested certain features, 
and when the government changed their mind, and we re- 
quired facilities there, we agreed on a price to build those 
facilities. 

©. Asa matter of fact, you started out with $404,000 
and when you got through it had gone up to $2,700,000? 

A. Sure. The government changed its mind as we 
went along. 
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©. And you agreed with the change? 

A. They needed the ships and we delivered them. 

Q. And you were paid for them? 

A. Certainly, it was paid for. 

©. Your rental under paragraph 13, when you started 
out, was $83,327 each time you delivered a ship; that is, 
they kept back that much money, and for which you were 
to pay rent? 

A. They kept back nothing. They paid us, and we 
paid the Defense Plant Corporation. 

Q. You paid it, all right. When you got up to where 
you got $2,700,000, I am talking in round figures, in this 
project, the rental which you were to pay down here in- 
creased until you paid them $140,000 for each ship. 

A.) ies 

Q. Now, Mr. Tavares, your whole rental price and 
agreement was contingent on how many ships you built, 
wasn’t it? 

A. No, sir. We built 49 ships. 27 of those ships had 
[480] free rental. 

Q. That is right. After you got 22 ships built, you 
built more for the government and sold them to them and 
didn’t have to pay any rent; that is right, isn’t it? 

A. Coprect. 

Q. That is right. But if you weren’t building ships 
for the government, you didn’t have this property rent 
free, did you? 

A. I didn’t want to build ships for any other than the 
government during the war. 

Q. But if you say you had the leasehold rights in 
this property, that you had that lease, you didn’t have any 
right to use that property for any purpose except build- 
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ing ships for the government, unless you paid rent, did 
your : 

A. It doesn’t say that in this lease. The only thing 
it says in this lease is that I have the option to buy when 
the thing is to be terminated. 

©. You say it doesn’t say that? 

A. No, sir. It says for boats for the government. It 
doesn’t say for anybody else. 

Q. That is right. What I am getting at is this, and 
I don’t think we are in disagreement on it: You had to 
pay rent and you had to get the permission of the De- 
fense Plant Corporation and the Maritime Commission to 
use this yard for any purpose other than to build boats for 
the government. [481] didn’t you? 

A. I had an agreement which I lived up to. 

©. That is right. But you had to do that, didn’t you? 

A. So did they, to give me back my option. 

Q. Now, it is your opinion that with this provision in 
there that you had to be building boats for the government 
or otherwise you had to get their permission and make 
an arrangement with them, and you still think you could 
have sold this lease in the open market for $750,000? 

A. Without any question of a doubt. 

Q. All right. Are you, Mr. Tavares, basing your 
opinion with relation to the fair market value of this 
property on your own ability to sell it? 

A. No, sir. All I have to do is to go and say: 5 cents 
a square foot in Los Angeles for the same piece of prop- 
erty. 

Mr. Landrum: I move that that answer or that por- 
tion of the answer, rather, in which he recites that he 
could have bought the same piece of property in Los An- 
geles for 5 cents a square foot— 
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The Witness: I didn’t say that. 

Mr. Landrum: —be stricken out. 

The Court: Yes, the motion is granted. That will go 
out and be disregarded. 

QO. By Mr. Landrum: Now, Mr. Tavares, will you 
go [482] with me again to the instrument from which 
your rights stem, in other words, Exhibit W, in para- 
graph 14 thereof,—paragraph 14. Were you familiar 
with the terms of that paragraph when you stated your 
opinion with relation to the price for which you could have 
sold this instrument on the open market for cash? Are 
you reading paragraph 14? 

A. Yes, I am. Yes, surely. 

©. Allright. Now, that paragraph says that the ‘De- 
fense Corporation, by notice in writing with the approval 
of the Maritime Commission noted thereon, may, in addi- 
tion to all other rights with reference to termination under 
paragraph twelve hereof, cancel this lease or exten- 
sion thereof, in the event (a) all or substantially all of 
Lessee’s contracts with the Government, at any time out- 
standing, for the construction of concrete barges and 
other boats shall be terminated or cancelled prior to com- 
pletion,’ does it not? 

A. If that shall be terminated or cancelled. 

Q. It provides that the Defense Corporation can can- 
cel that instrument at any time that your contracts for 
the construction of concrete barges and other boats shall 
be terminated or cancelled, does it not? 

A. Yes, if I don’t live up—what it means here is if 
I don’t live up to my contracts with the Maritime Com- 
mission, and don’t do a good job, then, of course, they can 
cancel. Jf I have lived up to all of the conditions and 
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terms, [483] and the conditions of that agreement and 
my other contracts—well, three shipyards were terminated. 

Q. The only contract you had, Mr. Tavares, on the 
23rd day of December, 1944, was a contract upon which 
you only had two more boats to complete, and they were 


substantially completed at that time, or were at least com- 
pleted in May, 1945? 

A. Right. They didn’t terminate that contract 
though. 

©. No, I understand. They could have a 
couldn’t they? A. They wouldn't. 

©. Why didn’t you terminate it? 

fe i cant terminate a contract.) [vat talking abou 
the boat contracts. I am talking about the ship contract. 

Q. All right. If your rights under that contract were 
worth $750,000, why didn’t you say to the government of 
the United States, “I desire to exercise my option”? 


A. Because I wanted to keep it, because I had free 
rent until 1949, 
Vourmdidic A. Yes, sir. 
Where do you find that in the instrument? 
Yes, building boats for the government. 
Yes, building boats for the government. 


Well, I can still be building—oh, that is not [484] 
allowable here. 


> IO POO 


Q. Yes. Now, there is a provision in here further, 
is there not, that under paragraph 14, and this is under 
sub-paragraph (b) under 14, that “the Government shall 
request priority for itself or others with respect to the 
use of the facilities to be provided hereunder, and Lessee 
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shall fail or refuse to give such priority,”—then they could 
cancel it, couldn’t they? 

A. They could cancel, like they could condemn it, but 
I still maintain certain rights that I have given up for 
that option. 


QO. tiaies right. 

A. Certain rights I have here that are definite. 
©. What did you pay for them? 

A. My services, for one thing. 

Q. All right. A. My time for another. 
Oe Yes. A. It is worth a lot of money. 
Q. 


Your services and time for supervising the con- 
struction of a shipyard which is to build ships and to sell 
them to the government of the United States; that is 
right, is it not? 

A. That is correct. Isn’t a man entitled to a fee? 

Q. You made a fee, didn’t you, Tavares? [485] 

A. Not on this. 

Q. Didn’t you tell this court and jury that, in your 
opinion, a fair supervisory fee for the construction of 
those facilities was 10 or 12 per cent? 

A. Certainly. Certainly, for a guaranteed cost. 

Mr. Landrum: Your Honor please, my practice is to 
ask the clerk to mark the exhibits first, but is it the prac- 
tice first to show it to the witness? 

The Court: Either way. The clerk can mark it. 

Mr. Landrum: Would you be good enough to mark 
that for identification? 

The Clerk: Plaintiff’s No. 2. 


(The document referred to was marked Plaintiff’s Ex- 
hibit No. 2, for identification. ) 
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The Court: May I see it, please? 

(The document was handed to the court.) 

Q. By Mr. Landrum: Mr. Tavares, I show you 
Plaintiff’s, for identification, No. 2, as marked by the 
clerk of the court. 

The Court: Show it to counsel, first. 

Mr. John M. Martin: May I see it, first, Mr. Land- 
rum? 

(The document was handed to counsel. ) 

Mr. John M. Martin: No objection. It may be re- 
ceived in evidence. 

Mr. Landrum: Your Honor please, at this time, then, 
[486] there being no objection, we offer in evidence 
Plaintiff's Exhibit, for identification, No. 2. 

The Court: You may read it to the jury, and then 
have it marked. 


(The document, heretofore marked Plaintiff’s Exhibit 
2, for identification, was received in evidence. ) 


Mr. Landrum: Ladies and gentlemen of the jury, 


Plaintiff’s Exhibit 2, which is in evidence in this case, 
reads as follows: 


“CONCRETE Snr sG@NsmRUCTORS 
National City, California 
“Post Office Box D Phone Greeley 7-4163 
November 21, 1944 

“11th Naval District 
San Diego, California 
“Attention: Capt. Conger, Industrial Manager 
“Gentlemen: 

“With reference to our recent telephone conversa- 
tion, regarding our disposition of the option given 
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us by the Defense Plant Corporation for and in 
consideration of the construction of the facilities un- 
der Plancor 407, please be advised as follows: 

“The Tavares Construction Company, Inc., re- 
tains an option under an Agreement of Lease with 
the [487] Defense Plant Corporation for the pur- 
chase or acquisition of the facilities at this shipyard 
on a depreciated basis. This option is in the form 
of compensation for having constructed approxi- 
mately $2,700,000.00 worth of facilities without 
profit, and we consider this option of some value. 
It is not the intent or desire of this company to in 
any way stand in the way of the acquisition of this 
property by the U. S. Navy, but we are of the 
opinion that we are entitled to some consideration. 

“We will, if desired, further discuss this matter 
with you at your convenience. 


“Very truly yours, 


“CONCRETE SHIP CONSTRUCTORS 
“R. S. Seabrook 
“R. S. Seabrook 


“RSS/mel Managing Partner” 


The Court: Now, Mr. Landrum, have the clerk mark 
it. 

The Clerk: Do you want me to mark this as Govern- 
ment’s Exhibit No. 3? 

Mr. Landrum: Yes. 


(The document referred to was marked Government’s 
Exhibit No. 3, for, identification.) 
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Q. By Mr. Landrum: I believe you have testified, 
Mr. [488] Tavares, that, in your opinion, the reasonable 
and fair supervisory fee for the construction of this ship- 
yard would be 10 per cent, plus 2 per cent for something 
Else A. For engineering. 


Q. Your companies, the companies of which you are 
a partner, have heretofore stated that three per cent would 
be a proper fee, have they not? 

Mr. John M. Martin: To which I object as a state- 
ment of counsel, and no foundation laid for it, and not a 
proper statement in the presence of the jury. 

The Court: Sustained on the first ground. 

Mr. John M. Martin: I have no objection to showing 
this letter to the witness. I will object to the receipt of 
the letter in evidence, and I would like to approach the 
bench and state my reasons. 

The Court: The court has inspected the exhibit, for 
identification, No. 3. Proceed with the examination. 

QO. By Mr. Landrum: Mr. Tavares, I show you 
Plaintiff’s, for identification, Exhibit No. 3, and I will 
ask you to examine it and state what it is. Agee: 

OQ. What is it? 

Mr. John M. Martin: If the court please, I object to 
the witness stating the contents of the letter, if that is 
the question. [489] 

The Court: It speaks for itself, as to what it is. 

Mr. John M. Martin: I object to it. It is, apparently, 
from the face of it, a part of an unaccepted offer of com- 
promise. 

The Court: It has not been offered in evidence yet. 
The objection is sustained to the question. 
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The Witness: This is a negotiation— 

The Court: Wait a moment, Mr. Witness. Did you 
hear the court’s ruling on that? Proceed with the ex- 


amination. 


Q. By Mr. Landrum: State whether or not that sig- 


nature—state if you know, of your own knowledge, that 
is the signature of Mr. Seabrook, one of the partners. 


Aes, sir. 


Q. State whether or not that is a letter written by Mr. 
Seabrook to the 1ith Naval District. Arlt eis. 


Mr. Landrum: At this time, if the court please, we 
offer it in evidence. 

Mr. John M. Martin: To which I object upon the 
grounds that— 

Mr. Landrum: We offer it as Exhibit No. 3, so 


marked for identification. 


Mr. John M. Martin: We object upon the ground 
that it is immaterial to any issue in this case, and upon 
the further ground that it is a part of an unaccepted offer 
of compromise, [490] which resulted from negotiations 
carried on between the parties to this action for the period 
of at least one year. 

The Court: May I see it again? 

(The document was handed to the court.) 

The Court: Objection overruled. Read it to the jury. 


Mr. Landrum: Yes, your Honor. 


(The document, heretofore marked Plaintiff’s Exhibit 
No.; 3, for identification, was received in evidence.) 
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Mr. Landrum: Ladies and gentlemen of the jury, this 
is Exhibit No. 3, which you will have: 


“CONCRETE SHIP CONSTRUCTORS 
National City, California 
Seeceeonce Box D Phone Greeley 7-4163 


November 24, 1944 


“Eleventh Naval District 
San Diego, California 
“Attention: Capt. F. P. Conger, Industrial Manager. 


“Gentlemen: 


“In explanation of our letter of November 21, 
1944, and in compliance with Capt. F. P. Conger’s 
request, we wish to be more specific regarding the 
considerations for our release of the option held by 
this company, for the acquisition of certain facili- 
ties (i. e., D.P.C. Plancor 407) at National City [491] 
California, with the Defense Plant Corporation. 
These considerations are as follows: 


“1. To permit this company the free use of exist- 
ing facilities to complete necessary war contracts. 


“2. To permit this company the free use of 
facilities to carry on ship repair work for Govern- 
mental agencies until such time as the Navy needs 
to convert these facilities to other purposes. 


‘3. To give this company a contract for the con- 
struction of the necessary Navy alterations to con- 
vert property to Navy requirements. 


“Alternate for Item 3: Make payment to this 
company in the sum of 3% of the facilities construc- 
tions: costs, or $80,000.00, which is equivalent to a 
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minimum construction fee for constructing the 
facilities. 

“For your information, no fee or profits was al- 
lowed us for the facility construction, but in lieu 
thereof we were granted an option to purchase and 
the use of the facilities. 


“Yours truly, 


CONCRETE SHIP CONSTRUCTORS 
“R. S. Seabrook, 
Pike Scanrook 


Ss 5/mel” “Managing Partner” [492] 


Q. By Mr. Landrum: Mr. Tavares, it is true, is it 
not, that paragraph 1, to permit this company the free use 
of existing facilties to complete necessary war contracts, 
you had before you, did you not? 

Mr. John M. Martin: To which I object, if your 
Honor please, as no proper foundation is laid and not the 
best evidence, and it is an attempt to inquire of an ar- 
rangement that may have been entered into with some de- 
partment of the government subsequent to the date of tak- 
ing. 

Mr. Landrum: Pardon me, your Honor. I will with- 
draw that question. 

Q. Now, Mr. Tavares, let’s go again to your agree- 
ment. “Fifteen: Upon the expiration or termination of 
this lease or extension thereof pursuant to paragraph 
twelve hereof, or upon cancellation of this lease or ex- 
tension thereof pursuant to clause (a) of paragraph four- 
teen hereof (unless such cancellation shall have been ef- 
fected because of a violation by lessee of the contracts re- 
ferred to in said clause (a), lessee shall have and is hereby 
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granted, for a period of ninety (90) days after such ter- 
mination, expiration or cancellation (hereinafter referred 
to as the ‘Option Period’) the right and option, by writ- 
ten notice to Defense Corporation and to the Maritime 
Commission, to purchase all but not part of the site, fa- 
cilities and machinery at the following prices—’ I will 
leave out A and B—“‘whichever [493] is the higher.” - 
That paragraph is material in your arrival at your figure, 
is it not? 

A. It was arrived at at the depreciated figure that 
you admitted in court. 

QO. But you had to have that figure in arriving at 
your conclusion with relation to the market value? 

Zee NO. 

Q. You didn’t? fx SE), 

©. Do you mean to say that you did not arrive at 
your figure with relation to the market value by virtue of 
a deduction of what this shipyard and facilities would 
cost as depreciated under subparagraph (b)? 

A. I used it but I don’t have to. 

Q. That is the paragraph that you used? 

JN SEES: 

©. You did not attempt in any way to use paragraph 
(a), did you? A. No; I didn’t. 

©. In arriving at your conclusion with relation to the 
fair market value of your interest under this agreement, 
did you consider paragraph 22 of Exhibit W? 

mx, YES, 

©. Is it your opinion that a buyer willing but not 
compelled to buy would pay for your interests under this 
con-[494] tract $750,000, with paragraph 22 reading, 
“Twenty-two: Lessee may use such site, facilities, and 
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machinery only for the construction by lessee of boats for 
sale to the government, unless otherwise permitted, in 
writing, by Defense Corporation with the consent of the 
Maritime Commission noted thereon.’’? 

A. Why not? 

Q. All right. It is your opinion that he would? 

A. Wee 

©. And then were you familiar with the provisions of 
paragraph 24 of Exhibit W when you arrived at your 
conclusion with relation to what this interest of yours 
could be sold for? It is paragraph 24. Do you have it? 

A.  Ye@se 

Q. “Lessee will not without prior written consent of 
Defense Corporation and the approval of the Maritime 
Commission sell, assign, or pledge this lease or any of its 
rights or obligations hereunder, or sublease or permit the 
use by others of any of the property covered by this 


’ 


lease.’ With that provision in there, do you think any- 
body would buy it from you? 

A. Mr. Government Attorney, I am arriving at the 
value of my lease due to the fact of termination and under 
the assumption that I can terminate and obtain this piece 
of property, which I am able to get by this termination. 
[495] 

©. Terminated by yourself? Is that what you mean? 

A. Icandothat. December 22, 1944, I was permitted 
to do that. 

©. Do you understand what the term “fair market 


d 


value” means? A. Certainly. 
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Q. It means the point at which the mind of a willing 
buyer would meet that of a willing seller, both of them be- 
ing informed, and having a reasonable time to consum- 
mate the transaction? Is that the way you understand it? 

Pemeihat is right. 

©. How could it be sold? How could you sell it to a 
willing buyer with a clause in there providing that you 
couldn’t unless you got the consent of the Defense Cor- 
poration and the Maritime Commission? 

A. You are talking about something entirely differ- 
ent. I have given a value for my option based on the 
fact that this option was cancelled and terminated by con- 
demnation. I have lost the rights. By condemning, you 
have taken these rights from me. And I valued these 
rights under an assumption I could have sold it and taken 
up my rights. I think that is pretty clear. 

©. But, under paragraph 24, do you think you could 
have sold? 

A. Certainly. J could have sold with that written 
[496] consent but I wasn’t planning to sell. 

©. You felt that you would be able to get a buyer be- 
cause you could get the consent of the Defense Plant Cor- 
poration and the Maritime Commission to let you sell it 
to him? Did you feel you could get that consent? 

ee Wetinitely: 

The Court: We will take our recess until 2:00 o’clock, 
ladies and gentlemen. Remember the admonition hereto- 
fore given you. 


(Thereupon, at 12:00 o’clock noon, a recess was taken 
until 2:00 o’clock p. m.) [497] 
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San Diego, California, Thursday, February 20, 1947. 
2:00 P. M. 


(Thereupon the following proceedings were had be- 
tween court and counsel at the bench, outside the hearing 
of the jury:) 

The Court: Mr. Crouch wanted to speak to the court. 
I don’t know what it is about. 

Mr. Crouch: May we assume, your Honor, that there 
will be no session on Saturday? 

The Court: Oh, I think so, this Saturday, but next 
Saturday, if we are still here, we will have a session. 

Mr. Landrum: Your Honor, I would like to state with 
reference to your Honor’s statement that this case con- 
trolled by the General Motors case that I wondered wheth- 
er your Honor was familiar with the fact that that has 
been modified by the Pettimore case. 

Tne Court: Oh, yes. I am entirely familiar with it. 

Mr. John M. Martin: Also, your Honor please, we 
will try to have our requested instructions here before the 
end of this session. 

Mr. Landrum: We will have ours this afternoon. 


Mr. John M. Martin: Ours are being typed. 


(Thereupon the proceedings were resumed within the 
hearing of the jury:) 

The Court: The question counsel asked of the court 
was [498] whether we would have a session of court on 


next Saturday. Ordinarily we would, but Saturday hap- 
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pens to be Washington’s Birthday, and I know one of the 
jurors and perhaps more of you, have made some arrange- 
ments to take a little recreation on that day. So we will 
not have a session on next Saturday but if this case pro- 
longs itself into next Saturday, the week following, we 
will have a session on that day. 


Proceed, gentlemen. 


CNIDOS, Ia a edasy 


called as a witness by and on behalf of the Defendant 
Concrete Ship Constructors, having been previously 
sworn, was examined and testified further as follows: 


Cross Examination (Continued) 


By Mr. Landrum: 

©. Mr. Tavares, in order that I may clear my mind 
up with relation to your line of reasoning, is it your opin- 
ion that this shipyard, in the condition that it was in on 
December 23, 1944, after having been used for some two 
years in the construction of ships for the government, 
would have sold for $750,000 more than it cost the gov- 
ernment under wartime conditions? 

A. I didn’t say the shipyard. I said my leasehold. 

QO. Yes. Well, now, that is the reason I ask, how 
much of your figure, of the cost of this shipyard to you, 
did you include for what you say is your right of posses- 
sion, [499] your right to have that lease? 

A. I did not break that down. 

Q. You did not break it down? 

A. I took it as a whole. 


Mr. Landrum: I guess that is all. [500] 
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Redirect Examination 
By Mr. John M. Martin: 

Q. Mr. Tavares, did you take into consideration the 
fact that, at any time the lessee was not in default under 
the terms of his lease, he could, by the service of a 10-day 
notice of his intention to terminate the lease, that he then 
had the right for 90 days after such termination to elect 
to purchase under paragraph 15 of the lease? 


A. Yes, sir. 

Mr. Martin: That is all. 

Mr. Landrum: That is all. 

Mr. John M. Martin: We will call Mr. Seabrook. 


i, DE AB ROOK 


called as a witness by and on behalf of the defendants 
Tavares Construction Company, et al., having been first 
duly sworn, was examined and testified as follows: 


The Clerk: Will you state your name? 
The Witness: R. S. Seabrook. 


Direct Examination 


By Mr. John M. Martin: 

Q. State your name and residence. 

A. R. S. Seabrook; San Diego, California. 

Q. Are you a member of the co-partnership of Stroud 
and Seabrook, named as defendants herein? 

A. That is correct. [501] 

Q. Were Stroud and Seabrook members of the joint 
venture doing business under the firm name and style of 
the Concrete Ship Constructors? _ ie. Ges. (site 
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©. What was your connection with Concrete Ship 
Constructors personally during the period of its active 
operation? 

A. I was one of the partners of the company. 

©. And to what extent were you familiar with actual 
construction operations from the time they first com- 
menced construction, the facilities and machinery, to De- 
cember 23, 1944? 

A. I was there on the job during that period of time. 

Q. What portion of your total time did you devote to 
being there on the job? A. 100 per cent. 

Q. To what extent were you personally familiar, on 
December 23, 1944, with the condition of the facilities 
and machinery as they then existed? 

A. I was there every day. I was familiar with the 
company. 

Q. Had you had previous construction experience 
wherein you used various types of machinery and equip- 
ment? 

A. Yes; I have had quite a little previous construc- 
tion experience. [502] 

Q. Over what period of years? 

A. I started to work for my present partner Mr. 
Stroud about 1915, intermittently, and about 1919—I 
worked for him continuously up to about 1925, when I 
became a partner of the firm that is now named as Stroud- 
Seabrook. We were busily engaged in the manufacture 
of concrete pipe, the installation of irrigation systems and 
general construction work such as the construction of a 
portion of Lake Youngs Aqueduct for the City of Seattle, 
which we did in connection with Mr. Elhott; also the 
West Seattle Reservoir; 27 miles of the Los Angeles 
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Metropolitan Water District Aqueduct, which embraced 
canals, 300,000 yards of concrete, and many millions of 
yards of excavation, circular siphons, the installation of 
reinforced concrete, fabrication of steel and so forth and, 
during 1941, I became associated with Mr. Tavares in 
the construction of these facilities and the construction 
of ships and repair of ships during the last five years, 
during which time we received a certificate of achieve- 
ment from the Navy for— 

Mr. Landrum: Just a moment. If the court please, I 
don’t think that is proper. 

The Court: I don’t know what it would be. Appar- 
ently, you know what it would be. I think he shouldn’t 
go into details. 

Mr. John M. Martin: I have no knowledge of it, your 
[503] Honor. 

The Court: Eliminate that part of it. 

QO. By Mr. John M. Martin: Just limit it to those 
experiences which you have had that will explain to the 
court and jury your qualifications to judge of the use- 
ability of these facilities and this machinery. 

The Court: I haven’t any idea what he had in mind 
but I will ask what was that certificate? 

The Witness: That was awarded by the Secretary of 
the Navy for outstanding performance during the war. 

The Court: I think he may state any such awards that 
he received. 

The Witness: And, also, we received the Maritime M 
award for outstanding production in the construction of 
concrete ships, and were subsequently awarded two gold 
stars, each for six months’ continued service. My con- 
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struction experience has been general, being of all types of 
construction. 


QO. By Mr. John M. Martin: Have you had experi- 
ence during the period you mentioned in the estimating 
of costs of construction of various types? Jak OS, 


Q. And has it been a part of your business to keep in- 


formed as to the costs of the various types of construc- 
tion? A. Yes; it has. [504] 


QO. Now, will you state to the court and jury, as you 
observed it, the condition of the facilites and machinery 
as they existed in this shipyard on December 23, 1944? 


A. The facilities were in very good condition. 


©. Will you tell what you mean by “very good condi- 
tion’? Had they been practically worn out as of that 
date? 

A. We had a substantial maintenance crew in order 
to maintain the equipment constantly. There are some 
items of small equipment that, naturally, wear out. There 
might be some small items like concrete vibrators that 
might have been eliminated entirely but, generally speak- 
ing, the equipment was in very, very good condition. 


©. Have you participated in any way in the keeping 
of or calculating of costs that were incurred from time to 
time on this job? 

A. I didn’t personally keep account of costs. We had 
a department for that purpose. [505] 


Q. Was your familiarity with the condition of the 
shipyard and the facilities and machinery as of December 
23, 1944, such as to enable you to form an opinion as to 
the fair market value as of that date of the facilities and 
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machinery as they existed on that date? That is a ques- 
tion you can answer “Yes” or “No,” Mr. Seabrook. 

A. Yes. 

Q. Will you state in dollars your opinion of such 
value. 

Mr. Landrum: If your Honor please, I am going to 
ask your Honor whether I may have the same general 
objection to each of these questions as put to this witness 
as I heretofore made? Or, I will be glad to repeat it. 

The Court: It is not necessary to repeat it, unless 
you desire. 

Mr. Landrum: No, sir. May I then have the same 
genral objection that I have heretofore recited to testi- 
mony with relation to value as to this witness? 

The Court: It may be so understood, and the same 
ruling. 

Mr. Landrum: Yes, sir. And an exception to your 
Honor’s ruling? 

The Court: So ordered. 

The Witness: Well, in my opinion, the fair market 
value as of December, 1944 was about $2,650,000. 

Q. By Mr. John M. Martin: Will you state upon 
what you base [506] that opinion? 

A. Well, I base that on many things. I took into 
consideration the increase in land values between 1942 and 
1944, the free use of the property up to the end of 1949, 
the privilege and right to negotiate for the purchase of 
the facilities and the site, the opportunity to purchase the 
facilities and site at a price offered by another prospective 
purchaser, the privilege and right upon termination of the 
agreement of lease by either party to purchase the site and 
facilities, the right to possess the site and facilities by a 
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fee simple title, which automatically permitted us to mort- 
gage or bond or hypothecate the property. Also, I took 
into consideration the fact that we were entitled to a fee 
for the construction of the facilities, and also for the en- 
gineering of them. 

Q. I hand you, Mr. Seabrook, Plaintiff’s Exhibit 3, 
which has been received in evidence, which purports to be 
a letter dated November 24, 1944, and signed by you. Will 
you state whether that bears your signature? 

A. It does. 

Q. Did you personally write that letter? 

Eee did: 


Q. Will you state how you arrived at the three per 
cent therein stated for an engineering fee or supervisory 
fee? [507] 

A. Well, that three per cent, amounting to approxi- 
mately 80,000, was one item which I thought we were en- 
titled to, together with the other items which are enumer- 
ated in this letter. 

Q. Was that letter ever answered? 

A. No, this letter was never answered. 

©. Either in writing or orally? 

A. No, this letter was the result of discussions which 
I had with Captain Conger to the end that we might ne- 
gotiate a settlement of our controversy, if you might want 
to call it that. 

Q. Had you been informed by Captain Conger of the 
extent to which the improvements were then contemplated 
by the Navy? 

A. I had not been informed of that by Captain Con- 
ger, but— 
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Mr. Landrum: Just a moment. If the court please, 
that is objected to, first, upon the ground and for the 
reason he said he had not, he has answered “No” and, 
second, whatever improvements the Navy have made after 
the taking is not material. 

The Court: I think he has already answered. 

Mr. John M. Martin: It is not offered for that pur- 
pose, your Honor. 

The Court: I think he has answered the ques- 
tion. [508] 

Mr. John M. Martin: Yes, I think he has. 

Q. By Mr. John M. Martin: At the time you wrote 
that letter, were you giving consideration to the value to 
your company that might result, in dollars and cents, were 
that proposal accepted by the government? 

A. Yes. I had— 

Q. Just a minute. Now, will you state your opinion 
at the time you wrote that letter, as to what the fair value, 
in dollars and cents, in benefit to your company would be 
in the event that proposal were accepted by the govern- 
ment and the rights therein proposed been granted by the 
government to you? 

Mr. Landrum: Now, just a moment. That is ob- 
jected to upon the ground and for the reason that it opens 
up the door to all these transactions that have taken place 
since December 23, 1944. 

Mr. John M. Martin: If the court please, I am not 
going into any subsequent transactions. 

Mr. Landrum: Well, he has asked the question as to 
what it would have meant to the company in dollars and 
cents to carry on after December 23, 1944. 
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The Court: I understood him to say “at the date of 
the writing of the letter.” 

Mr. John M. Martin: Correct. 

The Court: Read the question, please. [509] 

(The question was read.) 

The Court: Objection overruled. 

The Witness: About six or seven hundred thousand 
dollars. 

QO. By Mr. John M. Martin: Upon what do you base 
that figure? 

Mr. Landrum: Now, if your Honor please, may I 
have that same objection to that question and all the fur- 
ther line of questions going to show that they would have 
received six or seven hundred thousand dollars for the 
things that that letter says they wanted the right to do 
after this taking? 

Mr. John M. Martin: It is not offered for the purpose 
of showing they would have received it. It is offered for 
the purpose of showing what value the witness placed 
upon the proposal, if accepted. 

Mr. Landrum: May we come up to the bench, your 
Honor? 

The Court: Yes. 


(The following proceedings were had between the court, 
Mr. Landrum and Mr. John M. Martin, outside the hear- 
im@met the jury:) 

Mr. Landrum: As I understand the question which 
counsel has asked, it was this: What value, in dollars 
and cents, did this witness place upon paragraphs 1, 2 and 
3 of that letter, in dollars and cents in addition to the 
$80,000? [510] | 
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Now, paragraph 1 of that letter provides they shall 
have further contracts for the construction, and that they 
shall be able to complete the contracts for boats for the 
Navy. Second, they shall have some other government 
work to do. Third, that they shall be awarded the con- 
tract for the reconstruction of this yard for the Navy De- 
partment. 

Now, if your Honor please, if he has opened the door, 
as I feel he has, then I should be permitted to show that 
each and every one of those clauses have been complied 
with by the government of the United States. In other 
words, the situation is this: They got everything that 
those other clauses provide, which he was asking for. He 
did continue to make ships, he did continue to occupy the 
yard, and in addition to that, he was asked to bid on the 
reconstruction of this yard by the Navy Department. The 
government carried out those other provisions. 

Mr. John M. Martin: If the court please, if there was 
a possibility of counsel being able to produce proof of 
that, it would be different. Counsel has introduced one 
step in the form of the negotiations or in the progress of 
the negotiations by the introduction of Exhibit 3. He 
has apparently offered it, and the court has so accepted it, 
on the theory that it is an admission against interest on 
behalf of my client. I propose to show it is not an ad- 
mission against interest and that the rights set forth 
would have exceeded in [511] value the amounts they 
have testified to as to the value of the whole leasehold. 

Mr. Landrum: The truth of the matter is, and this 
witness will so admit, that paragraph 1 was complied 
with by the government, that he got every right set forth 
there; that he had every right, and in addition to that that 
he was.working for the— 
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Mr. John M. Martin: I dispute that, your Honor. 

The Court: That is not any reason why the court 
should exclude the matter from the jury’s consideration. 

Mr. Landrum: What I am trying to say, your Honor, 
that if counsel is permitted to show that if the terms and 
conditions of that exhibit had been carried out they would 
have been able to make six or seven hundred thousand 
dollars, that that is what it meant to them, then I should 
be permitted to show they made that money after Decem- 
ber 23, 1944. 

Mr. John M. Martin: In order to show that, you will 
have to show it was after the lease had ceased to exist. 
We contend they did that work under independent con- 
tracts, under various departmental heads, and those con- 
tracts are not in issue in this case and are subject to ad- 
ministrative accounting and settlement, and that settle- 
ment has not been made. 

The Court: You injected that phase into the case, did 
you not? 

Mr. John M. Martin: No. [512] 

Mr. Landrum: That is my position. 

Mr. Martin: I am only showing that when he offers 
the letter as an admission against interest, in truth and in 
fact it is not an admission against interest. 

The Court: But isn’t the result of that, necessarily, 
to bring in matters that occurred subsequent to this, and 
if they do that, you are going to be prejudiced in the 
Court of Claims. [513] 

Mr. John M. Martin: I proposed to make it as a 
deadline, December 23rd, but I feel that I have a right 
to refute that as an admission against interest. 

The Court: You may have that, but I am telling you 
now that if you open the door to events that occurred 
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subsequent to the date of the taking, and there is a ver- 
dict that is not satisfactory, you may be prejudicing your- 
self. 

Mr. John M. Martin: I am not going to open the 
door. 

Mr. Landrum: You have got it open now. 

Mr. John M. Martin: JI am simply trying to show by 
this witness, and I make an offer to show, by this witness 
at this time, that at the date he wrote the letter it was 
his information that there was approximately $12,000,000 
worth of Navy work to be performed. 

Mr. Landrum: Later. 

Mr. John M. Martin: And that under the terms of 
the letter, had it been accepted, he would have been in a 
position to make the competitive bidding for that work, 
and have had the free use of these facilities. I expect to 
show by him that what he meant by “free use,” is that 
he didn’t mean simply free rent, but he meant free use, 
free from any insurance, taxes, maintenance, watchmen, 
and any of the items of expense which were to have been 
normally carried by the terms of the lease under Plancor 
407. I want the witness to explain what he meant by 
the term “free use,” and it was [514] in the letter, and 
the very valuable rights that had been granted, under 
which he fixed a minimum supervisory fee of three per 
cent. 

I offer to show that for the purpose of showing the 
letter, in fact, is not an admission against interest. In so 
doing, counsel is not asking that the jury consider or 
that the court consider any event which has occurred sub- 
sequent to December 23, 1944, 

Mr. Landrum: Counsel has gone still further. He 
says he proposes to show they would not have to pay for 
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taxes, for watchmen, and so forth. I have the absolute 
figures to show where they did pay. for them, and they 
asked the Navy— 

Mr. John M. Martin: That is true, if your Honor 
please, that is under administrative contracts voluntarily 
entered into between my client and the Navy long subse- 
quent to the time when this contract ceased to exist and 
they are subject to administrative settlement. There are 
substantial amounts that changed hands and substantial 
work subsequent to December 23, 1944, and I do not in- 
tend to go into those contracts or to go into the work per- 
formed subsequent to December 23, 1944. This is only 
for the purpose of showing that what counsel says is an 
admission against interest is, in truth, not such. 

Mr. Landrum: May the record, if the court please, 
show [515] that the exhibit which is in evidence here as 
Plaintiff’s Exhibit 3 is offered by the government of the 
United States, the plaintiff herein, solely for the purpose 
of showing that by virtue of that letter an admission was 
made by the defendants that three per cent or $80,000 
was a minimum fee for their supervision, and for no other 
purpose whatsoever. 

- Mr. John M. Martin: Iam willing to stipulate it may 
be received in evidence for that purpose, provided I be 
permitted to show the manner in which the three per cent 
was arrived at, by taking into consideration the other 
very valuable rights therein afforded. 

The Court: I do not believe that we should get into 
an exploration of events that were purely prospective at 
the time the letter was written. 

Mr. John M. Martin: That is right. 

The Court: That is what you would be doing, if per- 
mitted to open the door, as you say you would like to. 
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Mr. John M. Martin: No, I don’t care to go into it. 
I only care to go in as far as the three per cent is con- 
cerned, on the basis of showing it involved other valuable 
rights in addition to the three per cent, to show they had 
a value that they measured, as against the contention that 
this might be construed as an admission against interest 
by my client. 

The Court: But what the other side will say is, “We 
[516] want to explore those, to see whether or not they 
are actually existent.” Then don’t you get into these 
other phases of the case? 


Mr. John M. Martin: I think I would be entitled to 
show that those rights, had they been granted, would have 
had a fair value. That is the extent of our explanation, 
because he has offered that for the limited purpose of 
showing it is an admission against interest. I want to 
prove that, in fact, is not an admission against interest. 


The Court: Probably it would be within the realm of 
proof if you asked him to explain it without going into de- 
tail. The other side, however, may not be satisfied with 
that and will want to go into the door which you open. 


Mr. Landrum: If my recollection is correct, I started 
to ask those questions, the very things he is asking now. 
I started to take up item 1 and counsel objected to it. 


Mr. John M. Martin: I objected to his asking if he 
received such a right, because he received it subject to de- 
partmental agreement subsequent to the time the contract 
ceased to exist. It was a right received by free voluntary 
contract subsequent to the date when the lease ceased to 
exist. It was a right recived by free voluntary contract 
subsequent to the date when the lease ceased to exist, and 
that is not a matter we can go into in this case. 
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If the witness is permitted to testify as to the value 
that he placed on the rights that would have been ac- 
corded, that is all I ask to prove by him. [517] 

Mr. Landrum: Am I not to be permitted to show he 
got the rights? 

Mr. John M. Martin: If you can show he got them 
under the terms of the lease, I will make no objection, but 
if subsequent to it, under other contracts, after the lease 
had been terminated— 

The Court: I do not want to anticipate what will be 
offered by either one of you, but I am stating that if you 
do go into this matter, I am not going to foreclose the 
government from exploring it. 

Mr. John M. Martin: Well, I do not want to take the 
time. I feel that is, in effect, a collateral issue. 

The Court: I think you are injuring your own clients’ 
rights by doing that because you will get a record here 
that would be embarrassing to you in other forums. 

Mr. John M. Martin: It would muddy the clear line 
of demarcation on which we have tried to try the case, 
and for that reason I shall not pursue the question. 

The Court: Very well. 


(Thereupon the proceedings were resumed within the 
hearing of the jury:) [518] 


(Thereupon, in the presence of the jury, the following 
proceedings were had:) 


Mie Court: Proceed: 

QO. By Mr. John M. Martin: Will you explain what 
you mean by free use? Did you mean free rental or what 
did you mean? 
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(Whispered conversation between Mr. Martin and Mr. 


Landrum. ) 


Mr. John M. Martin: If counsel objects, I will with- 
draw the question. You may cross examine. 


Cross Examination 


By Mr. Landrum: 

Q. Just one question or two, Mr. Seabrook, please. 
You have given us as your opinion the fair market value 
of the facilities, as of December 23, 1944, as $2,650,000? 

A. Yes, sir. 

How much of that was land values? 
For the land itself? 


Yes, sir. 


> 10 PO 


There is no figure in there for the land itself. 


Mr. Landrum: Could I have that exhibit there, if your 
Honor please? 


©. Here is the thing that is concerning me, Mr. Sea- 
brook. In this exhibit, which we have prepared for the 
use of the jury, which goes to the question of the depreci- 
[519] ated cost of what we term to be the facilities, there 
is quite a bit of money that is in that for reconditioning 
this land, isn’t there? All the dredging and everything is 
in here, isn’t it? 

A. ‘Vha@isstrue. 


©. Did you include that in your figure here that you 
have given us? That is what I am thinking about, sir. 
You gave us a figure of $2,650,000 as, in your opinion, 
the fair market value of these facilities? 

A. That is right. 
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Q. Are you including in that the land in its improved 
condition, including the money that was spent to make 
that land what it was? 

A. Iam not including the cost of the site. 

Q. Do you know how much money there is included 
in this Exhibit Q for the dredging and the actual change 
in the physical condition of that land? A. Yes 

Q. Tell us how much it is. 

A. Two million six— 

©. No. I meant the amount that is in this exhibit 


A. I don’t know what exhibit that is. 

Q. Do you know the one we made up for the jury, 
which shows the depreciated value of these  facili- 
ties? [520] 

he Counts sew it tose: 

QO. By Mr. Landrum: What I would like to know, 
if you know, is how much of that is for dredging and all 
the work that was done on that land. 

A. We have a total over here. 

QO. What is the total? A. $2,657,067. 

Q. Now, let me call your attention to page 3, 11(a), 
2113, of the wet dock, $148,000. That is something that 
is right there in the land, isn’t it? 

A. Yes; that is for a dock, covering a dock. 

Q. They have got another dock, No. 3— 

Mine Court: Phat as Noy 2. 

Mr. Landrum: Yes; No. 2. 

Q. $218,000, and here is another one, $230,000? 

A. Right. 
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Q. That is something that was put in there by the 
Defense Plant Corporation and is actually a part of the 
physical land and water, isn’t it? 

A. It is a part of the land; yes; a hole in the land. 

Q. Now, are you including that in your answer—I 
beg your pardon. What did you say? 

A. I said that is a depression in the land. 

Q. Are you including that in your figure of $2,650,- 
000 as the fair market value of what we call facili- [521] 
ties or not? Nes: 

Mr. Seabrook, have you any way of telling us how 
much is included in this Exhibit Q for light and power? 

A. “Winigvone here? 

©. Yessir. 

A. No; I don’t know just how much this exhibit in- 
cludes for light and power. 

Q. Could I have that exhibit? I won’t take any more 
time going over that. You said that you had taken into 
consideration free use of the property to 1949. By that 
did you mean that you would have the free use of the 
property so long as you were building boats for the gov- 
ernment? A. That is true; we would. 

Q. And you would not have it unless you were build- 
ing boats for the government? 

A. Unless we were doing governmental work. 

QO. If you didn’t have government contracts, you 
wouldn’t have the free use of that property, would you, 


under that agreement? wee iat is tite: 
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@. And you said that you took into consideration and 
added something for your right to negotiate the purchase. 
What do you mean by that please, sir? 

A. Well, I think it is worth something to be able to 
[522] sit down with a man, across the table from him, 
and look him in the eye, and negotiate for a piece of prop- 
erty or an automobile or anything else, especially in view 
of the fact that you have an opportunity to purchase it 
at the highest bid that anybody else would see fit to offer 
on that property. 


Q. Don’t we all have the right to sit down and nego- 
eiate with our neighbor or the owner of the property to 
purchase his property from him? 

A. You don’t always have the opportunity to sit down 
and negotiate with the government. 

Q. You have added how much money because you had 
this right to sit down and negotiate with the government? 

A. I didn’t put a specific amount down for that pur- 
pose. 

©. And then you added to your figure something be- 
cause you say you were entitled to a fee for the construc- 
tion of the facilities, did you not? 

ee lharig tiie 

©. How much did you put in or add for your fee for 
the construction of the facilities? 


Zee sout 10 per cent. 
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QO. In this letter here that you wrote you said that 3 


per cent would be a minimum fee, did you not? 
A. Yes; but that was just a part of the consideration 
under that letter. [523] 


©. Now, Mr. Seabrook, just one further question. 
Is it your opinion that a buyer, willing but not compelled 
to buy, in his negotiations with a seller, willing but not 
compelled to sell this land, would be willing to pay him 
anything as his fee for having constructed a shipyard for 
himself to build ships in? 

A. Why, that is a figure that anybody would normally 
have to pay. It is added to the cost. 

Q. Yes, sir, but now we are thinking about market 
value. You understand that market value is the price 
that would be arrived at between a buyer willing but not 
compelled to buy and a seller willing but not compelled to 
sell, both being informed, and given a reasonable time to 
consummate the deal? 

A. Wieemeir. 

Q. Now, from the standpoint of that buyer, do you 
think he would be willing to give you anything as your 
fee for having constructed a shipyard in which you, your- 
self, built ships? 

A. JI certainly think he would if he knew that there 
wasn't any fee included in the other price. 

Mr. Landrum: Thank you, sir. 

Mr. John M. Martin: That is all. 

Mr. Crouch: We will call Mr. Hotchkiss, please. [524] 


796 Tavares Construction Company, Inc., et al., 


H. G, HOMELESS, 


recalled as a witness, having been previously duly sworn, 
Was examined and testified further as follows: 


Direct Examination 


Mr. Crouch: I wonder if government counsel would 
be kind enough to slide down one chair while J am exam- 
ining this witness, so I can face the witness. 

Mr. Landrum: I will be glad to; yes, sir. 


The Court: Mr. Hotchkiss, you were sworn before on 
another aspect of the case, were you not? 


The Witness: Yes; I was, your Honor. 

The Court: I apprehend that, the jury having heard 
Mr. Hotchkiss before as to his qualifications, it won’t be 
necessary to review those unless you desire to enlarge the 
record unnecessarily. 

Mr. Crouch: No, your Honor. 


Mr. Landrum: If the court please, the government is 
perfectly willing to stipulate Mr. Hotchkiss’ general quali- 
fications. I do not know, however, what the questions 
will eventually be. I feel he might need some special 
qualification if he is going to value an entire shipyard. 


By Mr. Crouch: 


©. Mr. Hotchkiss, you were employed by the Con- 
crete Ship Constructors along in October of last year, 
were you not? i ES, Shey | S25) 

Q. And [ think you told to the jury, and the jury 
probably remembers most of it, what you did as to your 
employment, in order that you might testify in this case. 
When you were on the stand before you were testifying 
in behalf of the defendant City of National City? 

fy. ‘Wes, Sir. 
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QO. They employed you a few days before the trial, 
did they not? Eee Yes sin, 

©. And there are some matters in connection with the 
condemnation of the rights of the Concrete Ship Con- 
structors that the City of National City is not interested 
in but that we are. ey St 

©. Were there some further studies or investigations 
which you made in order to prepare yourself to appraise 
the value of the leasehold interest of the Concrete Ship 
Constructors, which you did not tell us about when you 
were on the stand the other day? 

A. Yes. sir; there were some other investigations that 
I made. 

QO. What investigations did you make, with particular 
reference to the value of the leasehold rights of the Ship 
Company ? 

A. Well, I went over, with the officers of the Con- 
crete [526] Ship Company, the contract entered into by 
them with the Defense Plant Corporation in December, 
1941, and familiarized myself with the different sections 
of that contract and, also, made an inspection of the prop- 
erty and the yard as it is today. 

Q. Do you have a copy of the contract before you? 

A. Mleseeir. 

Q. You will note that the original lease from the City 
of National City was obtained by the Tavares Construc- 
tion Company, who assigned the lease to the Defense 
Plant Corporation at the time of the making of this con- 
tract. A. Yes, sir. 

©. Then, the Defense Plant Corporation assigned it 
back to the Tavares Construction Company? 

A. Yes, sir. 
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Q. I want to call your attention now to one or two 
things that are in this contract particularly because coun- 
sel for the government has referred to them in his ques- 
tioning of certain other witnesses. 

Mr. Landrum: If the court please, the question is ob- 
jected to or the statement is objected to on the ground it 
is argumentative. 

The Court: It does no harm. It may remain. Over- 
ruled. 

QO. By Mr. Crouch: Will you turn, Mr. Hotchkiss, 
and [527] possibly the jury might want to follow me, to 
Maracraph 12 of thisscomtmacm: Pee eS, SIT. 

QO. Pretty well up in the commencement of the para- 
Sraph it reters to the tact thats WiesWerense Plant Gen. 
poration hereby agrees to sublease the site and to lease the 
facilities and machinery to be acquired, and does hereby 
sublease the site and leases the facilities and machinery to 
be acquired hereunder to lessee—” Who is the lessee? 


me Whe Concretessuim 
Q. —‘for a term ending December 31, 1947, which 


term, upon its expiration, shall be automatically extended 
for an additional period ending December 31, 1949.” 

What do you understand the word ‘“‘automatically” to 
mean there? 

A. I understand that that means that the lease is ex- 
tended until 1949, without further negotiations, on the 
same terms and conditions. 

Q. Then I read you this language, “This lease or any 
extension thereof under this paragraph 12 may be ter- 
iminated by the parties hereto in the manner hereinafter 
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set forth.’ Do you in your business frequently have 
occasions where either party can terminate a lease? 

A. It is rather unusual. 

©. Yes. Usually in leases who only can do the ter- 
[528] minating? 

A. Usually the lessor, if there is a violation of the 
terms of the lease. 

Q. And in this case the lessor was the Defense Plant 
Corporation or the United States Government? 

A. That is right. 


©. So that is it your view that this was a rather un- 
usual lease? 


A. That is an unusual clause; yes, sir. 

@: As a real estate expert, can you imagine why such 
a clause would be contained in this particular lease? 

Mr. Landrum: If your Honor please, we object to the 
form of the question. 


The Court: Yes; I think so. We have great respect 
for the witness but I don’t think his imagination will help 
us any. 

Q. By Mr. Crouch: Then, after the language that I 
read you, that this lease or any extension thereof under 
this paragraph 12 may be terminated by the parties hereto 
in the manner hereinafter set forth, the lease proceeds to 
provide for the manner in which it may be terminated, 
doesn’t it? A VES Sie 

©. And does it provide a criterion or prescribe a set 
of conditions under which the Tavares Construction Com- 
pany could have terminated it at any time? [529] 


A. Yes, sir. 
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©. If so, when? 


A. They could terminate it at any time by giving a 
certain notice. 


Q. That is, any time when the site was no longer 
needed by the government for the construction of boats? 
Ts that not true? 

A. Or a substantial portion of the site. 


©. At any time when substantial use by lessee, that 
is, the Ship Company, of the site, facilities and machinery, 
shall be no longer required to enable lessee, the Ship Com- 
pany, to construct boats for the government, the Defense 
Plant Corporation cam terminate tseamt sit! 

A. Yé6s, sir. 


©. Now, let’s see when the Ship Company can ter- 
minate it. “The Defense Plant Corporation may, with 
the written approval of the Maritime Commission, give 
written notice to lessee that substantial use is no longer 
required and that Defense Plant Corporation, therefore, 
proposes the termination of the lease or extension; and 
the lessee—” that is, the Ship Company—“may give simi- 
lar written notice to Defense Corporation and to the 
Maritime Commission stating that lessee, therefore, pro- 
poses the termination of this lease or an extension there- 
Or? A. Yes, sir. [530] 

©. Will you turn over to paragraph 15? Tell the 
jury, in ordinary non-legal language, what the paragraph 
meatis. 

A. This paragraph provides that, upon the expiration 
or termination of this lease or any extension thereof, ac- 
cording to paragraph 12, it is cancelled and that the lessee 
has 90 days after the termination or cancellation, the op- 
tion and the right to purchase all, and the language says, 
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“but not part of the site and facilities,’ under certain 
terms and conditions. It also provides that they have the 
right to negotiate after the formula set out for a part 
on the site. 

Q. I understood—and perhaps you were in court this 
morning— Peecer cit. 

©. —when counsel for the government was cross 
examining a witness, that he got from the witness an 
admission that, on December 23, 1944, which was the 
date of condemnation, they didn’t need the plant any more 
for the construction of government ships; that they had 
them about all constructed except two. 

A, Wiagemie present contract. 

Q. Then, if that were so, the day before this con- 
demnation case was filed, the Tavares Construction Com- 
pany could have bought the plant and site, couldn’t they? 

A. They could have under that clause; yes, sir. 

Q. You understand that when a city or the State or 
an [531] irrigation district or even the United States 
government wants to take anything from anybody, they 
have got to pay what it is worth, don’t they? 

A. That is my understanding; yes, sir. 

Q. In fact, that is a constitutional guarantee of rights 
in this land of ours, isn’t it? A. Yes, sir. 

©. And you have been placed on the stand by us to 
tell this jury your opinion of what the rights were worth 
that the government is taking away from the Concrete 
Ship plant. Have you tried to figure it out? 

EE NEES, Soe 

©. What in your opinion is the fair and reasonable 
market value of the leasehold rights of this shipyard 
plant, machinery, tools and equipment, on the 23rd day of 
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December, 1944, at the time the government took them 
away from them? 

Mr. Landrum: If your Honor please, may I have the 
same general objection that 1 made to that question as to 
the other witnesses, on value? 

The Court: You are not including in the objection the 
fact that the witness has not had placed before him a true 
definition of market value? 

Mr. Landrum: No; I am not raising that point, your 
Honor. 

The Court: The same ruling is made. [532] 

Mr. Landrum: And may the record show an excep- 
tion, your Honor? 

die Court Savondered: 

The Witness: Do you mean the lease contract, Mr. 
Crouch? 

Q. By Mr. Crouch: The leasehold rights. 

A. $600,000. 

Q. Now, tell the jury the reasons why you think that 
those rights were worth $600,000 as to all of them. 

A. I took into consideration the facts that we have 
been discussing here. 1 took into consideration that this 
contract that was entered into by the Defense Plant Cor- 
poration with this Concrete Ship carried several rights 
with it, the right to build ships for the government dur- 
ing the war and the right, as we have been discussing it, 
that, in the event the contract was cancelled by either 
party. the Conerete Ship would have the right tompmr 
chase it under certain terms and conditions, not only the 
land that was in this contract originally but also the land 
that was taken under this condemnation proceeding. And 
I took into consideration that the Concrete Ship, in exer- 
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cising some of its rights thereunder, would have the right 
to own in fee simple, if an option was exercised in the 
contract, a piece of property that bordered on the Bay of 
San Diego, on the tidelands of National City, which 
would be a right that no other individual [533] could 
have or has had in this community or on this Coast that 
I have been able to find. I took into consideration the 
fact that, if this option was exercised, this property would 
have great advantage over other similar properties on 
tidelands, inasmuch as it could be hypothecated for finan- 
cing additional improvements. And I also took into con- 
sideration that paragraph 15 of the contract gave the Con- 
crete Ship the right, in the event their 90-day period ex- 
pired and they did not purchase the property in the 90-day 
period, they had the right to look over the other fellow’s 
shoulder and put in a bid at the same price that anybody 
else might make, and that was, in my opinion, quite an 
advantage in the acquisition of this property provided the 
contract or the option was not exercised. I took into 
consideration the right that this contract carried with 
for it free rent after certain conditions were complied 
with. I also took into consideration the very increased 
cost of material and equipment from the time this con- 
tract was signed until the condemnation proceedings were 
filed in December of 1944. I took into consideration the 
further rapid growth of this community from 1942 until 
1944. I took into consideration that great increase in 
population and the transition of this community, National 
City, together with San Diego and Chula Vista, from a 
small town to quite a large city. Those are, Mr. Crouch, 
some of the conditions that I took into consideration in 
placing that [534] value on the lease contract. 
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Q. As an appraiser, I want you to give thought to 
this question— A. Pardon me? 

Q. As an appraiser, J want you to give a little 
thought to this question. Something was said this morn- 
ing by counsel for the government about having no right 
to take into consideration anything that occurs in the 
future. Is it not a fact that all values of every nature are 
entirely predicated on what may happen in the future? 


Mr. Landrum: If the court please, I agree with coun- 
sel in his statement, but I want to object to it, first, upon 
the ground it is a pure statement of fact; second, that 
it is argumentative and it doesn’t go to the ruling of the 
court, as a matter of law, on that question at all. 


Mr. Crouch: If you agree with me, I take it you won’t 
in your argument to the jury talk about the future any 
more. 


Q. In other words, if there were no tomorrow, this 
court house wouldn’t be worth 10 cents, would it? 
A. I agree to that, Mr. Crouch. 


Q. There is another thing I want to ask you if you 
took into consideration. I notice that the legislature of 
California, in 1917, made the first grant to the City of 
National City of the tidelands, of which this site is a 
part, and it recites a number of whereases. “Whereas, 
since the ad-[535] mission of California into the Union, 
all tidelands along the navigable waters of this State and 
all lands lying beneath the navigable waters of the State 
have been and now are held in trust by the State for the 
benefit of all of the inhabitants thereof, for the purpose 
of navigation, commerce and fisheries. 

“And whereas—” 
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Mr. Landrum: If the court please, I don’t like to in- 
terrupt but I don’t understand the question of counsel 
here. They say that the fee title had been passed. I 
don’t see where the materiality is. 

The Court: I don’t know what counsel has in mind 
or what he is leading up to. 

Mr. Crouch: It is pretty hard for anybody to get 
what you have in your mind by the preamble. I don’t 
mind telling the court what this leads up to. 

The Court: lLet’s have it, Mr. Crouch. 

Mr. Crouch: The court, however, might consider 
that my answer would not under the circumstances be a 
proper thing for the jury to hear at this time, and I don’t 
want to digress and infringe on the courtesy that the court 
has extended to me. 

The Court: There is a later act than that, is there not? 

Mr. Landrum: Yes. 

Mr. Crouch: The later acts carried forward some of 
the [536] provisions that were in the prior acts; for in- 
stance, the last act of 1925 only amends certain sections, 
leaving certain other sections of the 1923 act which are 
still the law. 

The Court: I didn’t think there was any question here 
but what the fee title vested in the City of National City. 

Mr. Crouch: Not in the slightest. 

The Court: What other question is there involved in 
our case? 

Mr. Crouch: There are fee titles, as the Supreme 
Court said in the Long Beach case—_ 

The Court: Maybe I had better give the jury a re- 
cess now and hear what counsel has to say about it. La- 
dies and gentlemen, we will take a recess for a few min- 
utes. Remember the admonition that I have heretofore 
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given you and keep it inviolate. Please occupy the jury 
room, 


(The jury thereupon retired from the court room and 
the following proceedings were had outside the hearing 
and the presence of the jury.) [537] 


Mr. Crouch: I will try to keep my voice up, your 
Honor. 

The Court: Yes. I can hear you, Mr. Crouch. When 
the room is filled, it seems the acoustics are affected a 
little bit. 

Mr. Crouch: There is no question but what the State 
of California held the fee title to these tidelands before 
the conveyance to the City of National City, nor is there 
any question that under the Act of 1917 the City of 
National City had a fee title. But there are fee titles, 
AiG Wieite Sree ee ime. 

Now, in the common acceptation of the words “fee 
title,” as commonly used by real estate people and laymen, 
they mean the highest possible title under which a man 
may own real property. As pointed out in the Long 
Beach case very clearly, all you need to convey fee title 
is to have a grant of real property, but there may be a 
grant of real property and there may be a fee title to real 
property conveyed, but it may be conveyed under all sorts 
of restrictions that it is possible for the human mind to 
imagine. A trustee gets a fee title. A fee title may be 
conveyed subject to an outstanding lease for 99 years. 
A fee title may be conveyed with all sorts of reservations 
as to its use. A fee title might be conveyed to a resi- 
dential block in Harlem, New York, which would pro- 
vide that the property could only be inhabited by whites, 
in which event it would not have any [538] salable value 
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at all, because no white would live in the neighborhood. 
A fee title is conveyed, provided it can be isolated or 
sold as such to somebody, with certain peculiar qualifica- 
tions that are pleasant to the grantor of the conveyance, 
and a fee title can be conveyed under a reservation which 
provides, as this National City reservation provides, that 
the grantee can never sell it himself. 

Now, that is enough to show that there are all sorts 
of fee titles, with all sorts of values. An unrestricted 
fee title is the highest possible title that any person may 
hold real property under, where there are no easements, 
where there are no restrictions, and where there are no 
covenants against reconveyance. But when you come to 
consider the question of the value of a piece of real 
estate in fee title, subject to restrictions, you have to 
know what those restrictions are before you can value it, 
because the restrictions raise or lower the market, limit 
the demand to that particular class of the public which 
can make the particular use specified in the restriction. 

So I want to show by this witness that he took into 
consideration the fact that if the tidelands were held by 
the City of National City under an Act which specifically 
provided that the City could never dispose of them, and 
provided that the City could only lease them for a limited 
number of years, and could cancel the leases, but that 
when [539] the government of the United States ac- 
quires that property, as they are doing in this law suit, 
and have made the State of California a defendant, and 
the State of California has conceded its rights and passed 
out of the picture, that so far as the State of California 
or the constitutional amendment we are talking about is 
concerned, it is out, and that if this property were to be 
acquired under this lease by the Tavares Construction 
Company, all of the reservations and restrictions that are 
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contained in the grant through the State are wiped out, 
and the Tavares Constructions Company holds this title 
in an unrestricted fee, where it can sell it, lease it, encum- 
ber it, and possibly do anything in the world with it, sub- 
ject only to the unascertained and undecided question of 
whether or not at the time of the admission of California 
into the Union the Pueblos did not retain the ancient 
Spanish right to have the quarters within a pueblo de- 
voted to commerce, navigation or fishery. So I want to 
show by this witness that in making his valuation he took 
those things into consideration. 

The Court: I suppose he would testify as to what he 
took into consideration. However, we must have a stand- 
ard that is applicable, and that is applicable in all con- 
demnation cases. We can’t have a variant that would 
apply in one proceeding in eminent domain, and not apply 
in others. There are certain features to this case which 
we have discussed at [540] the bench. You have not been 
present, I think, in all of those discussions, Mr. Crouch, 
but there are certain features that might constitute a 
detriment. JI am not saying they do, or they do not, 
because this is not the forum in which to discuss those 
matters. The law has fixed a dead-line for the trial of 
this case, and the jury’s function is going to be confined 
within that dead-line. That is the only way in which it 
can be safely tried, and it is the only way in which the 
rights of the litigants may not be prejudiced in this case. 
There may be remedies which some of the litigants desire 
to pursue further, after this case, and we desire, so far 
as we can possibly do so, and we have had the co-operation 
of counsel and [| think all counsel have co-operated in try- 
ing to keep the case within that landmark, to chart the 
course of this case as a condemnation case, in which the 
government is seeking to acquire the res. The res is fixed, 
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its status is fixed so far as the government of the United 
States is concerned on a certain date. Anything that 
goes to fix the value of the leasehold that was taken at 
that time by the government is a proper subject-matter 
of inquiry, and in the ascertainment of that prospective 
situations that are reasonably certain, not purely imagi- 
nary or speculative or suppositious, and not the salesman’s 
talk as to the future, not the Chamber of Commerce pro- 
nouncement or the real estate agent’s picture, but the 
actualities that are reasonably [541] susceptible of accom- 
plishment are proper. You may go to that extent in a 
case of this kind, but that is the limit. We cannot go 
into purely imaginative aspects. We haven’t the power 
of divination and are not possessed of any occult powers 
that can discern. We simply must employ our finite 
faculties. That is all the jury can do and that is all 
citizens can do. The witnesses have to subject themselves 
to cross examination, of course. But the status of this 
property is fixed as of that time and there cannot be any 
uncertainty about that. If any damage or detriment may 
have ensued afterwards, this is not the place to litigate 
such matters. There is a court that is open to the litigants 
for the settlement of those questions. That is not a con- 
demnation suit. 
Have I given you the court’s view? 


Mr. Crouch: I agree with every word of the court’s 
clear statement and subscribe to it fully. But that still 
does not eliminate, in my humble opinion, this fact. I am 
not attempting to show by this witness what will happen 
to this property after the condemnation. I am asking this 
witness to value this leasehold as it existed just before 
the condemnation suit was filed, with the rights contained 
in the leasehold, and among those rights, set forth and 
contained in the leasehold, was the right to purchase. 
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Then if that is true, why is it not proper for this [542] 
witness or us to tell the court and the jury what he got, 
whether or not if the option was to be exercised pursuant 
to the lease, he would get a higher title than the City of 
National City had. 

The Court: Of course, there is one thing that none of 
them could get, and that is the right of the people to the 
fisheries. It does not exist in the government at all. It 
is a right which the people have. I do not think we will 
discuss it academically any further, because I think it is 
clear as to what rights are concerned. You can pro- 
pound your question, and if the government desires to 
object to it, we can rule on it. But there are certain 
rights that even the sovereign does not get in this coun- 
try. They belong to the people and not to the govern- 
ment. 


We will take a recess at this time. 


(A short recess was taken.) 


(Thereupon the proceedings were resumed within the 
presence and hearing of the jury:) 


The Court. -Ally presenimeeencceed: 

Q. By Mr. Crouch: In arriving, Mr. Hotchkiss, at 
your figure of—I can’t remember it, and I don’t know 
how we can then expect the jury to,—how much was it? 

A. 600,000. 

Q. 600,000? A. Yes. [543] 

QO. —did you take into consideration the fact that 
should the Tavares Construction Company acquire the 
plant pursuant to the leasehold, that it would acquire a 
fee title in the site? A. Yes, sir. 
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Q. Will you refer, Mr. Hotchkiss, to the latter part 
of paragraph 15 of the lease contract? 

A. Yes, sir, I have it. 

Q. From your knowledge as a real estate expert, tell 
the jury in simple language what the government agrees 
to in that paragraph with regard to selling it. 

A. Well, they give the lessee here a right to purchase 
under certain conditions. A condition was that after can- 
cellation they had 90 days to buy it on this formula that 
was set out, together with the land, at what the land cost 
the government. If they didn’t exercise their right to 
purchase, they had a further right to make any bid and 
purchase the property, providing the government put it up 
for sale and some other bidder made a bid, they had a 
right to come in and make that same bid and take the 
property. In other words, they could look at everybody’s 
bid and purchase on those terms. 

The Court: In other words, there would be no com- 
petition? 

The Witness: No competition. [544] 

Whe Goume. Whey had a preferential right? 

The Witness: A preferential right, yes, sir. 

QO. By Mr. Crouch: Now, I notice that that option 
right is again referred to in one of the addenda contracts 
to this original contract. I refer to what is called amenda- 
tory No. 6, being an amended agreement made on the 
11th of November, 1942, where they add a new paragraph 
which they numbered 31. Do you find it? 

A. Amendatory No. 6? 

ee inagis ticht. Oh, no, it is amendatory No. 5. 

A. ,I thought you said 6. Pardon me. 
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Omiedid but | was invemor (linis 5. “By adding 
thereto the following new paragraph Thirty-one,’—have 
you found it? A. ~Yesmisinm 

Mr. Crouch: It is the fifth page from the last in the 
typed copies, so the jurors will understand. 

©. “By adding thereto the following new paragraph 
Thirty-one: 

“Thirty-one: Lessee agrees that when Defense 
Corporation shall have acquired title to that part of 
the Site now being condemned by the Government, 
the Agreement of Lease,’’— 


then without taking the time to read the next several 
lines you will note a provision in there that if the Defense 
Plant Corporation should transfer [545] its rights to 
another branch of the government, pursuant to para- 
graph 26 thereof, prior to the acquisition by the Defense 
Corporation of title to that part of the site now being 
condemned by the government, lessee, that is, the Ship 
Company “will, if it should thereafter elect to exercise the 
option to purchase conferred by paragraph Fifteen of 
said agreement of lease, as amended, pay to the Govern- 
ment the cost,’ and so forth, on the same basis as they 
would if the Defense Plant Corporation had not trans- 
ferred its rights. Do you understand that? 

A. I don’t think I followed you, Mr. Crouch. 

©. Well, as I interpret this clause, under paragraph 
15 of the original contract it provides that the Defense 
Plant Corporation might have the right to assign all its 
interests to another branch of the government, like, we 
will say, the Navy and then, in order to protect the govern- 
ment they have this provision in this amendatory para- 
graph No. 5, that in the event the government, the De- 
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fense Plant Corporation, should transfer its rights to 
another branch of the government, and in the event that 
the Tavares Construction Company should elect to exer- 
cise its option to purchase, that they would use the same 
basis for fixing the costs as had been in the prior agree- 
ment specified. Do you get it? & Yes, wir. 

Q. Then in arriving at your. valuation, did you take 
[546] into consideration the fact that these option rights 
of the Concrete Ship Constructors to buy the land would 
not be terminated because the Defense Plant Corporation 
passed out of the picture and some other branch of the 
government took its place? A. Wes) sir 

©. Now, you said that you took into consideration in 
making your evaluation that there would come a time, if 
this lease were not terminated, when the Ship Company 
would thereafter have the free use of the plant. That is 
a fact, 1S iemot? 

A. Yes, sir, I took that into consideration. 

Q. Now, I call your attention to the last page of the 
last amendment, ‘““When the total amount of rental—” 

A. I haven’t found it, Mr. Crouch, as yet. 

©. The last page of the last amendment. 

A. That is amendment No. 6? 

©. Yes. That is about the middle of the page. Have 
you got it? A. How does it start? 

Q. Right in the middle of the paragraph, “When the 
total amount of rental,’— A. I have it. 

Q. “—which Lessee shall be required to pay here- 
under shall equal the amount expended by Defense Cor- 
poration [547] under this agreement (including all direct 
expenses, without overhead, incurred by Defense Cor- 
poration in connection with the Site, Facilities and 
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Machinery or in connection with this agreement) plus 
interest on each expenditure from the date thereof at the 
rate of Four per cent per annum less an amount equal to 
interest at Four per cent on each rental payment from 
the date of payment thereof, Lessee shall not be required 
to pay further rental.” 


How did that affect the value of this leasehold? 


A. I took that into consideration as an advantage 
that anyone acquiring this plant would have in bidding on 
contracts over some other company or plant that might not 
have those same facilities. In other words, a rent of 
equipment and plant is a factor of cost, and if this cor- 
poration was in a position so that it did not have to con- 
sider the rent, and some other plant did, of course, it is 
obvious that they could make a better bid. 


©. Now, I believe you said that you took into con- 
sideration the increase in the prices of machinery, tools 
and equipment between November 10, 1942 and Decem- 
ber 23, 1944, when the plant was taken away from them, 
a period of two years, one month and thirteen days. Tell 
the jury,—go into that a little bit more in detail and tell 
them what you know on that subject of what happened 
between those dates with reference to the construction 
industry, the availability [548] of materials and of labor, 
and the effectiveness of labor, as between those two dates. 


A. Well, as an example, in the operation of the prop- 
erty that we operate, we operate office buildings and 
apartment houses, store buildings, where we are obliged 
ourselves to buy different kinds of equipment, machinery, 
compressors, elevator equipment, and things like that, and 
we found that from 1942 until 1944 things in our line 
had advanced approximately 20 per cent during that time, 
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in the purchase of equipment. Real estate values during 
that time in some classes of property went up as much as 
eight and ten times. In other classes of property it 
doubled. In other classes of property it went up probably 
three or four times, depending, of course, upon the de- 
mand and the scarcity of that particular commodity, and 
in checking with other contractors—or, I mean contrac- 
tors and not other contractors—but in checking with con- 
tractors the information I received from them was about 
that same percentage of increase. 


©. You have given us a general statement about the 
increase in the value of real properties, running all the 
way, I think you said, from double to ten, or whatever it 
was, times. What can you tell the jury about the increase 
in value of this particular type of tideland property be- 
tween those two dates? | 

A. I would say that this particular property doubled 
[549] in value from 1942 until 1944, in December. I 
think that is conservative, that it doubled in value. 


QO. Now, will you tell the jury what those two dates 
mean, why you pick them out? 


Mr. Landrum: If the court please, that is a matter of 
law for this court. 


The Court: The objection is sustained. 


Q. By Mr. Crouch: Asa matter of fact, Mr. Hotch- 
kiss, from what you know of the conditions of availability 
of materials and labor in December of 1944, if anyone 
wanted to buy that concrete ship plant or wanted to buy 
a ship plant, and they couldn’t come to satisfactory terms, 
could they have built such a plant at all? 


A. In my opinion, they could not. 
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QO. Well, is it your opinion as an appraiser than when 
anybody has a very useful thing, and nobody can duplicate 
it, that it is of greater value than if nobody else could 
make one like it? 

Mr. Landrum: Just a moment. I object to that. It 
is argumentative, and the question answers itself. 

Mr. Crouch: That is all right, then. I will not ask 
for the answer. 

The Court: Apparently it is an obvious matter. You 
have to give the jury some consideration in using their 
intellectual processes in discerning obvious matters. [550] 
I don’t believe we need witnesses to tell them that. 

Mr. Crouch: In other words, the court thinks that I 
should assume I don’t have to break the glass out of a 
window before the jury can see out. 

QO. By Mr. Crouch: Now, when you were hired, Mr. 
Hotchkiss, were you given any other instructions by the 
Concrete Ship Constructors, or their attorneys,— 

Mr. Landrum: That is objected to. It is immaterial 
what instructions they gave him. 

The Court: Overruled. 

The Witness: As to what? 

Mr. Crouch: —than—and I think that will fit in where 
I left off—to make a very careful, thorough investigation 
of this plant, site, facilities, and all of the conditions sur- 
rounding it, which affected the value of that leasehold, 
and to appraise that leasehold at such an amount as, in 
your opinion, was its fair and reasonable worth and would 
sell for, if it could be sold. 

A. Yes, sir, that is what they asked me. 

Oven the [2th day oiWeccmber, 1923 

A. Yes, sir. . 
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The Court: You do not mean that date, Mr. Crouch? 

Q. By Mr. Crouch: 1944. The 23rd day of Decem- 
ber, 1944? A. 1944, yes. [551] 

Whe Court you got the “23” in the wrong place, I 
think. 

Mr. Crouch: Yes. Now, Mr. Hotchkiss, I will turn 
you over to the tender mercies of the government’s coun- 


sel. [552] 


Cross Examination 


By Mr. Landrum: 

©. Mr. Hotchkiss, it wouldn’t have made much differ- 
ence to you what they told you? That is what you would 
have done anyway? ie ER, Sile, 

QO. They are not going to tell you what you would do 
so far as making an appraisal is concerned, are they? 

A. _Nemsir: 

©. Mr. Hotchkiss, I want to ask you whether or not 
it is your opinion that the shipyard—and that is what you 
are valuing, isn’t it? 

A. Iam valuing the contract. 

©. But, in order to do that, you have to arrive at a 
conclusion with relation to the fair market value of this 
entire yard and all the facilities, don’t you? 

A. That is one of the factors; yes, sir. 

Q. Now, will you be good enough to tell this court 
and jury whether or not, in your opinion, a completed 
shipyard, doing business and operating and building con- 
crete ships, would have sold for more money, on Decem- 
ber 23, 1944, than that same shipyard would have sold for 
at the beginning of its operations on November 10, 1942? 

A. I believe it would, sir. 
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Q. In arriving at this conclusion, did you take into 
[553] consideration the fact that the Concrete Ship Con- 
structors had practically completed their last contract with 
the government for the construction of ships? 

A. I considered that, Mr. Landrum, and I also con- 
sidered the fact that we were in war and no one knew 
exactly how long that war would last, nor did I know how 
many more contracts might be desired before that war 
was over. 


©. I just wanted to know if you thought that we were 
not a good deal more anxious to get these concrete ships 
and shipyards in 1942 than in January, 1945? 

A. I couldn’t tell. I didn’t know how long that war 
would last. I was afraid it would last five years or more. 
It was only my opinion, of course. 


Q. Now, what you are valuing here is a completed 
going shipyard, isn’t it? 

A. Ready to operate; yes, sir. 

Q. Do you know about when all of this building of all 
these concrete barges actually stopped, dropped and quit? 

A. I know practically when these contracts were 
expiring. 

Q. Mr. Hotchkiss, in arriving at your conclusion with 
relation to the fair market value of this leasehold interest, 
of course, you had to arrive at that conclusion with rela- 
tion to the fair market value of the land as separated 
from the facilities, did you not? [554] 

A. That is one of the factors I took into consideration; 
vec 

Q. And under the contract, which we know here as 
Defendant’s Exhibit W, I believe, Plancor 407, it is pro- 
vided that the cost which would have to be paid under 
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this subdivision (b) of the option clause would depend 
upon the amount of money that the government of the 
United States would have to pay for the acquisition of 
the land? A. That is correct, sir. 

©. In the figure which you have put in for this land 
value, you have used your own opinion of that, haven’t 
you? A. That I had to do; yes, sir. 

Q. Of course, if we had this jury’s verdict, that would 
have fixed it for us, wouldn’t it? 

A. It would have made it much easier for me, sir. 

©. Let me ask you this. You had the exact figures 
as to what the government had to pay for some of these 
parcels, didn’t you? 

A. No; I didn’t have that. J heard that they had 
settled with the Santa Fe but I didn’t know what they 
had settled for. 

©. Parcel 4 must be included in your figures, must it 
not? A. Yes, sir. ' 

©. Parcel 10 must be included in your figures, must 
it [555] mere A. Yes, 'sir. 

©. Parcel 11 must be included in your figures, must 
it not? 

A. Yes, sir; the batch plant. They were all included. 

©. And you have arrived at your figures by virtue of 
your opinion of what the government would have to pay 
for it? A. That is right, sir. 

Q. In arriving at your opinion with relation to what 
the government would have to pay for those lands, you 
took into consideration the sales, did you? 

A. There is no sale of tideland, Mr. Landrum. We 
had nothing to go by on that. But on 9 and 10 there 
have been sales. 
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©. Mr. Hotchkiss, we had the pleasure of asking you 
with relation to some sales here a day or two ago, didn’t 
we? A. Not me; no, sir. 

QO. Didn’t you give me a sale up there, wherein you 
said something about lots 1 to 8 in National City had 
been sold for a certain amount? 

A. No, sir. You asked miear Wad the corporation 
property in mind. Mr. Anewalt testified to it and I went 
and got it. 

©. Didn’t you give from the witness stand the figure 
[556] at which you understood this land had been sold? 

A. No, sir; I did not. Or, if I did, I have forgot- 
ten it. 

©. Let me ask you, are you familiar with that parcel 
of property there on which a sale was made, on the 10th 
day of March, 1942, by the San Diego, Arizona & Eastern 
Railway Company, to William Henry Stewart and Peter 
Bennett ? Ao No, sir. 

©. Covering the property that you gave me the de- 
scription of? 

Only vaguely. I know that we sold it. 

You had it listed in your office? 

It was sold by one of our salesmen. 

In 1942? 

I believe so but I am not familiar enough with 
that sale to give you the details. 


tO uO 


Q. Are you familiar with that property? 

pe Vaguely; yes, sit 

©. Were you familiar with it in 1944? 

A. Yes, sir; I went and looked at it with one of our 
salesmen in 1944. 
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Q. Were there buildings on it? 
A. There was a building on it at the time I looked 


Q. What kind of buildings? [557] 

A. It was a factory type building. 

Q. That was a developed property and had a factory 
and buildings on it? 

A. Yes, sir. Later it burned down. 

Q. Did you consider that property, with that building 
on it and everything, or a number of buildings, to be 
qualified to compare or that it could be compared with 
this bare land? A. It couldn’t be. 

QO. Now, I am going to ask you whether or not in 
arriving at your conclusion with relation to the fair market 
value of this property you took into consideration the 
amounts received as rental for leases of tidelands here in 
the city of San Diego. 

A. I took that into consideration; yes, sir. 

Q. All right. Now I want you to follow me on a 
lease or two here. We had the Harbor Master of the 
City of San Diego here to testify. Do you know him 
very well? ix, Yes, Sit. 

Q. They get out a list or a map of the leases which 
are made by the City of San Diego on these tidelands, 
do they not? Xow eS cit, 

Q. And you had available to you such a map? 

Ae. Yieomicin (558 ] 

Q. Have you got it now so that, if I give you a num- 
ber, you can look up a lease? 

A. No; I haven’t it with me. 
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Q. In arriving at your conclusion with relation to the 
fair market value of this property,—do you have any 
listings of leases in 1944? 

A. Just a minute; I may have. No; 1 am sorry. I 
had that with me yesterday but I left it in my office. 

©. I won’t proceed further with that at this time. 
You know, however, do you not, that, in 1944, there 
were at least a half a dozen or more leases made here by 
the City of San Diego on tidelands? 

A. Yes, sir. Just a minute. In 1944? 

Q. Yes, sir. We are talking about a 1944 valuation 
ere, 

A. In 1944, there were only six acres available, is the 
information I received from the Harbor Master. 

Q. Have you got any list of leases there at all with 
your 

A. No. I just had the number of leases available. 
And, when I testified the other day, that was the number 
of acres available. 

Q. Do you know the price at which those leases were 
made, in 1944, for the rental to be paid for the first five 
years of that term? [559] 

A. Asa part of the consideration of that lease, yes, 
sir; I know, in money. It started at— 

©. Forthe avst fivesycars.— 

Mr. Crouch: I don’t think counsel should interrupt, if 
your Honor please. 

Mr. Landrum: I am sorry. 

Q. Isn’t it a fact that on those leases, every one of 
them, made by the City of San Diego, in the year 1944, 
the rental for the first five years was one cent? 

A. Plus. 
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©. Plus what? A. Plus other considerations. 

©. What other considerations? 

A. The City, as I explained to the jury the other day, 
takes into consideration what a party will do with that 
land before they will lease it. In other words, you can’t 
lease that land for one cent nor can I lease it for one 
cent, but, if we have a plant we expect to put there, and we 
expect to put taxable property on that land that will pro- 
duce an income for the city and a payroll that will help 
the city and the merchants in the city, that is all taken 
into consideration on the start, and then it is a graduated 
lease on up. 

Q. Do you know of any leases made by the City of 
San Diego on tidelands, in the year 1944, where the 
original rental at the start of that lease, for the first 
five-year [560] period, amounted to as much as three 
cents? A. When Mr. Brennan testified— 

©. I am asking you, sir. 

A. JI don’t remember the exact date but Roscoe Haz- 
zard, of the Hazzard Construction Company, rented a 
piece of tideland and paid six cents for it. 

Q. To begin with? 

A. To begin with. And the reason he paid six cents 
was because he wasn’t putting anything on it but some 
automobiles. 

QO. How long ago has that been? 

A. It is within the last couple of years. You see, it 
depends altogether, Mr. Landrum, on what it is going to 
produce for the City. That was explained to me by the 
Harbor Master, who explained it to me at a time when I 
went to him to try to get leases from him. He wants 
to know what we are going to do with it. 
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Q. Then, Mr. Hotchkiss, a comparison of the rental 
values in the City of San Diego with these rentals paid 
by these other corporations are not proper for compari- 
son, are they? 

A. It is pretty hard to put your finger on the amount 
of that money because, in one instance, like Consolidated, 
where they pay $600,000 taxes, in comparison with Ryan, 
who pay probably half of it, it is an impossibility to put 
your finger on what that consideration is. [561] 

©. That is not what we call a free and open deal on 
the open market? There are other considerations enter- 
ing into it? 

A. It is the same situation with everybody except when 
they rent a piece of tideland. 

OQ. Now,— 

Mr. Crouch: I object to counsel interrupting the wit- 
ness before he has finished his answer. 

The Court: I don’t think he intentionally interrupted. 

The Witness: I was through. 

Q. By Mr. Landrum: I am concerned with your 
statement to the effect that under and by virtue of Ex- 
hibit W, which is Plancor 407, Concrete Ship Construc- 
tors or the Tavares Construction Company would have 
free rent after a certain period. Did you say that? 

A. Yes; the contract provides it. 

Q. But they would only have free rent providing they 
were building ships for the government, wouldn’t they? 

A. That is what the contract says. 

Q. And, if they were going to engage in any private 
enterprise there, that contract provides they would have 
to obtain the consent of the Defense Corporation and the 
Maritime Commission? 

A. Yes, sir. J understand they got that. 
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Q. You understand they got that? [562] 

A. I understand they got that consent at one time. 

Q. And you understood they agreed to pay for it, too, 
didn’t you? 

A. Iam not familiar enough with that detail to say. 

Q. If they were on this shipyard, they would have to 


pay taxes, wouldn’t they? A. On the equipment. 
Q. I beg your pardon? A. On the equipment. 
Q. Do you mean if they owned it? 
A. No; under that lease. 
Q. They would have to pay taxes? 
A. On the equipment. 
Q. And they would have to pay insurance, wouldn’t 


they? Pe Yes, sir. 


©. And they would have to pay guards to guard the 
plant, wouldn’t they? =A. Yes, sir. 

Q. And, if they didn’t have any contracts for the con- 
struction of ships, would it be a very profitable thing? 

A. It would be profitable in making bids for addi- 
tional contracts for ships. 

Q. But suppose the government of the United States 
didn’t see fit to give them any additional contracts, then 
where would they be? [563] 

A. I think, if you can assume that, then the free rent 
wouldn’t be so valuable. 

Q. It would be a liability, wouldn’t it, rather than 
an asset? 

A. I wouldn’t say it was a liability. 

Q. In any event, it is true that, on the 23rd day of 
December, 1944, they only had one contract left and uae 
only had two ships to build under that? 
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A. I understand, as long as they had that contract 
and were not building ships, they could still operate the 
plant under the free rent, no matter what they did. 

Q. Free rent for what? 

A. Anything they wanted to do that was allowed by 
the Maritime Commission. 

Q. But that contract provides that they could only use 
that plant for the construction of ships for the govern- 
ment, doesn’t it? 

A. Unless they got permission from the Maritime 
Commission. It doesn’t show they had— 

Q. I want you to break down your figures for me. 
You understand what I mean by that, don’t you? In 
other words, let me ask you this. How much money, in 
your opinion, would the Tavares Construction Company 
have had to have paid for this shipyard had it exercised 
its option? 

A. Well, I can’t tell you that exact amount because I 
[564] don’t know what they would have had to pay for 
the land. 

Q. But can you give us any figure here if you don’t 
assume something they would have to pay for the land? 

A. I did assume what I thought the land was worth. 

OQ. How much would it have cost them? 

A. Ican’t tell you that until I know when they would 
have exercised their option exactly. If you give those 
and you tell me the amount they were to pay and when 
they would exercise that option, that probably could be 
figured out. But I can’t figure it out here now. 

Q. Do you mean to say, if you can’t tell us when they 
were going to exercise that option, that you are going to 
tell us what it was worth? 
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A. Jam giving the value that I felt that I could sell 
that contract for to a buyer who was interested in going 
into the ship business and having a plant ready to operate 
and ready to go into. In other words, he would have paid 
$600,000 for it. 

©. Are you assuming that there is a possibility or a 
probability that they might have waited to exercise their 
option? 

A. If the contract wasn’t cancelled and they had con- 
tracts to repair ships and carry on their work, they 
might have done that. 

©. How much would they have gotten for it then? 
What [565] bonus could they have gotten if they had 
waited until 1949 to sell it? 

A. In working out that formula, they would have paid 
that much less for the equipment. They would have paid 
the amount the formula called for. The longer they 
waited, the less the equipment would be. 

Q. Do you have an opinion as to how much shipyards 
would sell for in 1949? ; 

Mr. Crouch: That is objected to, your Honor, as not 
a proper question. 

The Court: Overruled. 

The Witness: I can’t tell what they would have sold 
for in 1949. It depends altogether on conditions and how 
much work they might have. 

Q. By Mr. Landrum: Mr. Hotchkiss, are you bas- 
ing your answer in any manner on speculation or con- 
jecture? A. No, sir. 

Mr. Landrum: I guess that is all, your Honor. 

The Court: We have a little more time. You might 
call another witness. 

Mr. Crouch:. We will call Mr. Anewalt. . 
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Poirier ew ALT, 


recalled as a witness, having been previously duly sworn, 
was examined and testified further as follows: 

The Court: Mr. Anewalt, you have been sworn be- 
fore? [566] 

The Witness: Yes, sir. 


Direcy Examinabion 
By Mr. Crouch: 

Q. Mr. Anewalt, you were employed by the Concrete 
Ship Constructors in October of last year, were you not? 

A. No, sir; I was not. I think you have me mixed up 
with Mr. Hotchkiss. I was employed some time later. 

QO. About when was it? 

A. About three weeks ago. 

Q. What was the nature of your employment? 

A. To ascertain the fair market value of the lease- 
hold estate created under a certain contract between the 
Tavares Construction Company and the United States 
Government, represented by D. P. C. 

©. And you told us the other day when you were 
on the stand as a witness for the City of National City 
what your qualifications were. I will ask counsel if they 
are willing to stipulate to the qualifications. 

Mr. Landrum: I am very happy to stipulate to his 
general qualifications in so far as they went the other 
day, your Honor, but I believe he is now going to be asked 
to value something a lot different, and I believe we should 
have his qualifications for that purpose. 

Mr. Crouch: In the interests of economy of time, will 
you stipulate that with respect to his qualifications to 
[567] testify as a witness for the Concrete Ship Con- 
structors the same questions were asked and the same 
answers were given by him as he testified to when he was 
a witness for the ‘City of National City? 
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Mr. Landrum: I will be very glad to so stipulate, your 
Honor. 

The Court: So understood, ladies and gentlemen. 

Q. By Mr. Crouch: Now, Mr. Anewalt, will you tell 
the court and jury just what investigations you made 
with respect to ascertaining what, in your opinion, would 
be the fair value of the leasehold estate of the Concrete 
Ship Constructors in the National City plant? 

A. In addition to those investigations that I made and 
that I testified to in connection with the testimony on 
National City, I consulted a number of contractors who 
were doing large work for the government in 1942 and 
1944. I checked with material houses and subcontractors 
and checked OPA ceiling prices to get some idea, a de- 
finite idea as well as I could, as to the value or change 
in value of material and machinery, equipment and build- 
ings, and viewed our own records on construction and 
purchase in our own office. I believe that the other things 
that I did for National City cover all of the other aspects. 

The Court: I think we will take a recess now until 
tomorrow morning. Tomorrow morning at 9:30 o’clock, 
ladies and [568] gentlemen. Remember the admonition 
heretofore given you and keep its terms inviolate. 

Mr. Landrum: Your Honor, I have the requested in- 
structions with me. Shall I leave them here or bring 
them into your chambers? 

The Court: Just leave them with the clerk. And I 
want the defendants’ also. 

Mr. Monroe: We will have ours tomorrow morning. 
We had to rewrite part of them today. 

(Thereupon, an adjournment was taken until 9:30 
o'clock a. m., Friday, February 21, 1947.) [569] 
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San Diego, California, Friday, February 21, 1947. 
9:30 A. M. 


The Court: All present. Proceed. 
HENRY PHILLIP Pav ALT, 


called as a witness called on behalf of the defendants 
Tavares Construction Company, et al., having been pre- 
viously sworn, testified further as follows: 


Direct Examination (Continued) 
By Mr. Crouch: 


Q. Have you, Mr. Anewalt, related all of the things 
which you did in preparation for arriving at your value of 
this leasehold, which were not testified to by you when you 
were on the stand as a witness for the City of National 
City? 

A. I don’t believe that I mentioned, Mr. Crouch, that 
I had made a study of the Tavares D. P. C. contract of 
December, 1941, which I did. I made a very thorough 
study of it and also checked the cost statements as to the 
construction work that was done, and discussed them with 
the officials of the Tavares Construction Company. 

Q. Asa result of everything which you did, did you 
arrive at an opinion of the fair and reasonable market 
value of the leasehold estate of the Tavares Construction 
Company, Ime, onsthe 23rd day of Wecember, 19480s 

INE I hich 

Q. What, in your opinion, was that market value on 
[571] that date? 

Mr. Landrum: If the court please, that is objected 
to on the grounds of my general objection, which I have 
heretofore stated, and if I may have it again without re- 
peating it, your Honor. 
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The Court: Yes, sir. The objection is overruled. 

The Witness: I beg your pardon. You asked me 
what my opinion was as to the value, Mr. Crouch? 

QO. By Mr. Crouch: Yes, sir. A. $500,000. 

Q. Now, Mr. Anewalt, I want you to forget that you 
are on the witness stand as a witness in every respect 
except that you are under oath. I want you to imagine 
that you are in the homes of these jurors, and that they 
asked you the question I am going to ask you, and you 
answer it as though it was their question, and the ques- 
tion is: 

What are the reasons, Mr. Anewalt, for you being of 
the opinion on that date that the leasehold rights of the 
Tavares Construction Company, Inc. were worth $600,- 
000 or more, or, I should say, $500,000 or more? 

Mr. Landrum: That is objected to, if the court please, 
first upon the ground and for the reason that it calls for 
an imaginary statement; second, it calls for a situation 
which cannot possibly exist; third, it calls for the presen- 
tation of an argumentative statement to this jury rather 
than [572] proceeding by question and answer. 

The Court: I think it may be stripped of its surplus- 
age, and I presume that the witness would answer the same 
with the additional solemnity that he is under oath here, 
although I don’t know if he would or not, if he had the 
privilege of going to the homes of the jurors. I do not 
think those things are of much materiality. I think Mr. 
Anewalt knows that he is under oath here, and will give 
his views accordingly, whether being in the privacy of 
a home or not. This is in open court. He has a right to 
state his reasons for his answer. That is really what the 
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question means. As so understood, Mr. Anewalt, the ob- 
jection is overruled, and you may answer. [573] 

A. I took into consideration in arriving at that figure 
the fact that we were at war in 1944, and particularly 
around that time I had reason to know that we were in 
very great need of repair facilities. 

We had ships in there, transports, that we were trying 
to get out in a hurry, and we had often to get the gangs 
for repairs out of town. Those of us that were there 
had very litle idea when this war was going to be over, 
and, in 1944, we were not just at all sure as to how much 
we were going to require. They were very strenuous 
times and we were carrying the war overseas and we 
needed ships and we needed ships repaired and we needed 
them repaired in a hurry, and we were working at night 
to get them out. I took into consideration the fact of the 
various elements that were involved in this contract that 
were quite unique, each one depending upon future cir- 
cumstances, such as the duration of the war, the condi- 
tions of the operation of the plant, that could be worth, 
in my opinion, the $500,000. One of the elements under 
this contract that is unique is the so-called free rent pe- 
riod. That period, as you heard, applies after the amorti- 
zation of the cost to the government while they are con- 
structing or working on Navy vessels or government 
vessels. That period could have been a minimum of, we 
will say, 90 days until the period of termination of the 
contract, or it could have been until 1949. Nobody could 
well tell for [574] sure how long that would be. They 
paid in the equivalent of rental a rate figured out on a 
monthly basis of around $90,000 a month. On the mini- 
mum basis, it would be $270,000 at that rate. If, on the 
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other hand, you would apply a different rental schedule 
there, say as we usually work out in these rentals, an 
amortization of the improvements plus an interest rate on 
them and a return on the land, it would probably reflect 
somewhere in the neighborhood of $30,000 or $35,000 a 
month, which would have been half what they had been 
paying or less. The very unique position that I feel that 
they felt they were in was that they had the option not 
only to buy all but not part of the property when, as and 
if this contract should be terminated, and they would have 
the ability to negotiate for part of it if they saw fit. But 
there is one small thing beyond that that, in its turn, 
could amount to a sizeable amount of money and that is 
that, if they should get into any negotiation feature and 
it should go out to the equivalent of bidding by competi- 
tors, all they had to do was to meet the highest bid, and I 
know that in our business, where bidding takes place and 
where, in normal circumstances, you have to outbid your 
competition, when you can sit back and relax and wait 
to see what your highest competitor is going to bid and 
then get it for that price, you have got an advantage. 
The element of the improvement in values or increase in 
values of the equipment, machinery and buildings, from 
1942 to what-[575] ever date might be established as the 
time that the option might be exercised, in my opinion, 
the acceleration of depreciation, the increase in deprecia- 
tion, by the formula, was far greater, which would reflect 
in the option to purchase, than the physical depreciation 
and the lack of value in the equipment. In other words, 
because of the scarcity of commodities and because of the 
difficulty in getting them and because of increased costs, 
those things, in my opinion, would more than wipe out the 
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accelerated depreciation factor in the formulas they had, 
that they would have the opportunity of buying that 
under. I also believe that the increase in value in that 
land between 1942 and 1944 was a material matter. There 
is no question in my mind, from analyzing the trend of 
sales, that there was a very material increase in the value 
of the land. The ability to sit there in this, again, very 
unusual and unique position of owning a parcel of land 
in San Diego Harbor that no individual has owned and 
I doubt will again have that same opportunity to own in 
fee, their own deep water in front of the channel, the ship 
channel there, where they can make their own equivalent 
of a little harbor, where they can have facilities of rail 
and water, up adjacent to within a matter of a block each 
way of a very big and adequate highway, right in the area 
where industrial development is growing, and the zoning 
very favorable—if any of you are familiar with the prob- 
lems of changing zones in [576] these communities for 
specialized use, you know it is very difficult to get zone 
variations when you are dealing in heavy industry—and 
the peculiar configuration of this community, that is, both 
National City and Chula Vista and San Diego, that the 
M-1 and M-2 zone areas, where they can be served by 
rail and by water are very limited, and when you are 
served by water, it doesn’t mean it is just water in front 
of it. It means that there is navigable water, because it 
is a problem and a big expense when you get to dredging 
a ship’s channel, and, though you may find water at depths 
where it might be equivalent to a channel, you have con- 
siderable unevenness, and, when you handle ships there, 
unless it is very well buoyed, unless you hit it at the right 
time at high tide, you are liable to go aground and you 
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are not going to get ships through there without diff- 
culty. [577] 


I took into consideration the various costs of these ele- 
ments, and I couldn’t make any fixed differentiation on 
any one of these particular ones because this contract is 
peculiar, in that unless you know what the government is 
going to pay ona fixed date for the land, you can’t arrive 
at a fixed value of that land. 


As to the value of the improvements, until you deter- 
mine for a fact the day that you are going to exercise the 
option, taking that feature of it, why, you can’t tell what 
you are going to have to pay for that because the depre- 
ciation keeps on accelerating. 


Now, one thing further in the contract that I don’t be- 
lieve has been mentioned to you is that there is a limita- 
tion, and, as I understand it, that they have the option of 
this formula A and formula B, but at no time should it 
be less than 15 per cent of the amortized cost—I mean of 
the gross cost. The formula that would be applicable 
would be the one that is greater for the government, and 
that is why primarily we are all considering the operation 
under formula B, because under formula A, to all intents 
and purposes there would be no value, because they had 
already amortized under that formula and paid back in 
rent the amount that the government had expended. 


I took into consideration the records that we had that 
indicated an increase in rental values. I took into [578] 
consideration the conditions that prevailed on other tide- 
lands, but, in my opinion and from my experience in mak- 
ing leases through there and sales, where competition 
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would be comparable, and after taking those things all 
into consideration I felt definitely that I could have, know- 
ing these things and knowing what this ship repair and 
building picture was, could have sold that contract for at 
least $500,000. 


Q. You say “at least.” Do you think you could sell 
it for more? A. It is quite— 

Mr. Landrum: If the court please, I object to the 
witness giving his opinion. The question is argumenta- 
tive. 

The Court: I don’t know if the witness was giving his 
opinion as to the fair market value or not, in view of that 
answer. 

The Witness: Yes, sir. 

The Court: I understood you to say $500,000. 

The Witness: Yes, sir. 

The Court: If that is what you mean— 

The Witness: That is my opinion, yes, sir. 

Mine Court: All right. ‘Uhegesigno more or nowles: 
in that figure. That is the figure given as an opinion of 
the value. Objection sustained. 

Q. By Mr. Crouch: Did you take into consideration 
the fact of the difference in rights that the Tavares Con- 
struc-[579] tion Company would have over this land that 
it would not have had if it had leased them from the City 
of National City? 

Mr. Landrum: If the court please, that is objected to. 
It is repetition. The witness has already stated his posi- 
tion on that. 

The Court: I think that is a leading question. Sus- 
tained. | 
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Q. By Mr. Crouch: Something was said about there 
being an immense amount of lands like this farther on 
down the Coast that were available. Can you answer that 
statement ? 

A. Well, do you mean, sir, by on the Coast the coastal 
shoreline, or do you mean in San Diego Bay? 

QO. Well, I mean farther south. 

A. In San Diego Bay? 

©. Iam not sure that I know exactly what the man 
that made the statement had in mind, but I took it— 

The Court: I don’t suppose we are concerned, are we, 
with the ocean frontage? We are concerned with the Bay 
frontage, I think, where it runs down around Otay and 
National City and Chula Vista, in through there. 

Mr. Crouch: I think that is correct. I don’t think 
counsel had in mind other than that, but I mean in San 
Diego Bay farther south. 

The Witness: I am familiar with that area, sir. [580] 

QO. By Mr. Crouch: I beg your pardon? 

A. I am familiar with that area. 

QO. Well, what do you know about it? 

A. Well, it is shallow water, more or less, from this 
parcel down, as far as channel water is concerned, and 
there are cuite varying depths the farther south you go. 
It shoals out very rapidly, and there are extensive, what 
we call mud flats down by Paradise Cove and down—and 
I am talking now of 1942 and ’44—off the Sweetwater, 
and down by Chula Vista. I happen to have sold the fee 
lands to the Santa Fe Railroad that cover practically all 
that area, practically adjoining inside of the tidelands and 
except for a little channel where the old Hercules powder 
plant was, it is pretty shallow water as a whole. And 


838 Tavares Construction Company, Inc., et al., 


(Testimony of Henry Phillip Anewalt) 


farther south you get down to where they had the salt 
works. Of course, they have used the tidelands to ad- 
vantage there, but it isn’t used in connection with ship- 
ping or getting the maximum use from a general or utility 
use of it. I don’t know of any other lands down there 
that I could say in any way were comparable with these, 
so far as their ready utility is concerned. 

Mir sCroueim: aslo ll understand, Mr. Landrum, that 
all of the statements which the witness made when he was 
on the stand for National City or deemed to be available 
for the Tavares Construction Company, without repeating 
it on the [581] part of the witness? 

Mr. Landrum: We are perfectly willing to stipulate, 
your Honor, that any testimony this witness or any other 
witness has given in this case may be used and taken by 
the jury and taken into consideration not only for the 
claim of National City but for the Tavares Construction 
Company. 

The Court: So understood. 

Mr. Crouch: Thank you. You may cross-examine. 


Cross-Examination 


By Mr. Landrum: 

QO. Mr. Anewalt, when did you first begin your prep- 
aration and study that you made to qualify yourself to 
give an opinion with relation to the fair market value of 
this property? 

A. Intensely I would say about two weeks ago. Gen- 
erally some time before that when my partner was inter- 
ested in it. 

Q. Prior to the time that you reached your conclu- 
sion with relation to what your testimony might be here, 
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do I understand you to say that you had made a very 
thorough study of the terms of the exhibit which is in 
this case, known as Exhibit W or Plancor 407? 

A. Yes, sir. 

Q. Now, there are just a few matters that I think I 
would like to explore with you. I take it that you con- 
sulted [582] very thoroughly with the officials of the 
Tavares Construction Company, and that they made avail- 
able to you all of the information which they had and 
all of the files which they had, did they not? 

A. In so far as J know, they did, yes, sir. 

Mr. Landrum: May I have the two letters? 


(The documents were handed to counsel.) 


QO. By Mr. Landrum: I will ask you, Mr. Anewalt, 
if they made available to you, sir, and you had an oppor- 
tunity to know that they had written the two letters which 
are in evidence in this case as Plaintiff’s Exhibit 2 and 
Plaintiff's Exhibit 3? Did you know of them, or, isn’t it 
a fact that you never learned of them until you came 
into this court room? 

A. I haven’t read them yet, sir, if you will give me 
a chance. 

Q. All right. 

A. Ihad not seen these letters. I was informed that 
an offer had been made, and its general—the general cir- 
cumstances surrounding it. 

Q. You have answered the question, please, sir. You 
never knew that they had written two letters like this, did 
your ~ 
A. I understood they had written one. I did not 
know: — 


840 Tavares Construction Company, Inc., et al., 


(Testimony of Henry Phillip Anewalt) 


Q. Now, I want to ask you this question: did you 
[583] obtain from them, or did you know the number ot 
man-hours, direct man-hours that they had used on these 
facilities in the year 1942 in the repair or in work for pri- 
vate individuals at this shipyard, not government contracts 
at all? 

A. No, I did not obtain the actual man-hours. I be- 
lieve it was discussed. I think there was one particular 
repair job that they made that was discussed, but so far 
as literally having known of those man-hours and analyz- 
ing them, I didn’t do that, sir. They would have been 
available, I am sure, but I didn’t get them. 

Q. Now, did they disclose to you the number of direct 
man-hours that they had used these facilities in the year 
of 1943 in private enterprise, for which they paid rental 
to the government of the United States? 

A. They did not—I did not obtain the actual man- 
hours in 1943 that they used in” private construction. I 
understood they had done some, however. 

Q. Yes. Now, did they disclose to you the actual 
number of man-hours that they had used these facilities 
which were bought and paid for by the government of the 
United States in private enterprise in the year 1944, prior 
to December 23rd? 

A. The same answer applies, sir. I didn’t ask for 
those figures and I did not study them. 

Q. In arriving at your conclusion as to the reasonable 
[584] and fair market value of this property, do you not 
feel that it was necessary for you to know what might be 
required as payment as rental if they maintained this 
lease, prior to December 23, 1944, and used these facili- 
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ties for anything other than the construction of boats for 
the government. 

A. I ascertained about the value, about the price they 
would pay in using the facilities for other than govern- 
ment work— 


Q. All right. 
A. —but I did not go into all of the exact man-hours 
sir. 


Q. Let me ask you, how much rental did they pay to 
the government of the United States for the use of these 
facilities up until the 5th day of October, 1944? 

A. As I understand it, it was two million— 

Q. No, how much they had paid—how much had been 
deducted from what they got from the ships, as rental? 

A: A total of $2,700,000 some odd. I will get it here 
in a minute. 

Mr. John M. Martin: If the court please, I object to 
the question as to how much had been deducted from the 
payment of the ships, because the testimony was that not 
anything was deducted. Mr. Tavares testified that they 
were paid in full by the government and that the Concrete 
Ship Constructors paid it to the Defense Plant Corpora- 
tion. I think [585] it is contrary to what the question is. 

Q. By Mr. Landrum: All right. How much money 
was it that the Tavares Construction Company paid to 
the Defense Plant Corporation for rentals during that 
period? 

Mr. John M. Martin: For government work or for 
private work? 

Mr. Landrum: For government work. I propose to 
show the private work. 
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The Witness: From the figures I have it was $2,775,- 
807.01. 

Q. By Mr. Landrum: In arriving at your conclusion 
with relation to the fair market value of this property, 
did you not have to take into consideration the amount of 
rent that would be paid on this leasehold interest after 
December 23rd? In other words, fair market value of 
leasehold interest, is it not, is the bonus or the amount 
that would be paid for it, less the rental reserve? 

A. That is one of the considerations. 

Q. All right. Now, assuming that they would use 
these facilities in the same proportion that they used them 
prior to this taking, they having paid $2,700,000 for ap- 
proximately three years’ use, how much rent would they 
have had to pay if they had made the use of it for private 
enterprise? How much a year, assuming it was three 
years? 

A. I didn’t figure the number of hours. If you are 
going on 500 man-hours, how many men are you going 
to work? [586] 

Q. No, I am not doing that, sir. They paid as rental 
$2,700,000 for approximately three years; is that cor- 
rect? Ae Pilat is’correct-acim 

Q. All right. Then assuming they did not have any 
more government contracts and they put this yard to the 
same use for private enterprise, how much rent would 
they have had to pay per year on that same basis? 

A. How many man-hours are you going to use? 

No sir. $2,700,000 divided by 3 is how much? 
Oh, that would be—by 3? 
Three years. A. Something over $900,000. 


iO PO 
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Q. Then on that same basis, had they not had any 
more government contracts and kept the lease and used 
it for construction of boats not for the government, they 
would have paid $900,000 a year rent? 

A. They would have paid a little more than that on 
that basis. Oh, they wouldn’t have paid it because they 
were rent-free. You mean if they were going on the 
basis of purely outside and no government work? 

Q. Well, you are predicating your whole theory on the 
basis that they were going to have continuous and per- 
petual operation of this yard with contracts for the gov- 
ernment, weren’t you? 

A. Iwas predicating it on my knowledge of the [587] 
necessity, sir, for the Navy work that I was in, needing 
repairs not forever, but for quite a while. Now, I would 
have assumed, in my opinion, that when this government 
work stopped that either the one or the other would have 
terminated the contract, and by reason of that would have 
owned the facilities, exercised their option, and had the 
use of them under their own ownership. [588] 

QO. By Mr. Landrum: Well, then, did you include 
anything or allocate anything in your figure which you 
have given us, as the fair market value to their leasehold 
rights alone, for getting the option? 

A. Yes. There is nothing allocated to any one thing, 
sir. If you go on the basis of assuming, we have to assume 
in each one of these cases, as J understand it, that they 
are going to continue the government work, then, which 
has free rent. If-they don’t continue government work, 
then they have the option to continue it themselves. 

Q. Then, it is your opinion that, once they were en- 
gaged'in the contracts for the construction of ships for the 
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government of the United States, they wouldn’t have kept 
this yard and wouldn’t have kept their lease, would they? 

A. It is possible but, also, they could have gone ahead 
and operated on this formula that I believe they had of 
so much per hour of labor that they used. 


Q. That is what I am getting at. 


Mr. Crouch: Pardon me; you are interrupting the 
witness. 


The Witness: On the basis of a repair job it wouldn’t 
have been on the basis of the number of man hours they 
had been using in the past. You can’t establish a basis 
on that until you know what the picture is going to be. 
If it was going to be a heavy picture of outside work and 
practically no government work, then I would assume it 
would be perfectly [589] reasonable with the government 
if the Tavares Construction Company would have exer- 
cised the option. 


Q. Basing it upon the same rental that they had when 
they were constructing ships for the government, and 
assuming that they had completed their contract with the 
government and would have used the entire facilities of 
this yard as they used them in the construction of boats 
for the government, it is a fact that, to base it upon that 
same rental, they would have had to pay a rental of over 
$900,000 a year, isn’t it? 

A. If you want to use that figure but I didn’t do that 
and I don’t think it would apply in that way. 


Q. Did you inquire of them how much use they had 
made of this yard for private enterprise in 1942 and the 
rate of rental which they had to actually pay to the De- 
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fense Plant Corporation for the use of it for that enter- 
prise? 

A. I asked them as to the rate of the yard; yes, sir. 

QM. And what did they tell you? 

A. 10 cents an hour. 

Q. 10 cents a manhour? ee BNeSacit. 

Q. Now, can you tell us, if they used the entire facili- 
ties of this yard, assuming they had no more government 
contracts and they used the entire facilities of this yard 
in private enterprise, as they did in 1943 in construction 
of ships for the government,—do you know how much 
rent [590] that would have figured out at 10 cents per 
manhour? 

A. Icould do some figuring. I haven’t figured it out, 
sir. If they were going to get into that type of extensive 
work, one or the other side would have terminated and 
they would be there in fee ownership because it says in 
there, if they are not needed for the repair of government 
ships, this other phase comes in. 

Q. And, therefore, your lease goes out, doesn’t it? 

A. Yes 

Q. Therefore, you didn’t have both the lease and the 
option, did you? 

A. Well, here is the thing—I am sorry— 

Q. Go right ahead, sir. With his Honor’s permission, 
you go right ahead. 

The Court: He has opened up the inquiry and you 
may reply to it. 

A. The basic principle is this, that they are going 
to continue and use that for government use, which, in 
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my opinion, would have happened because I am experi- 
enced in the Navy, knowing what we needed and how 
badly we needed it. So I figure very definitely on the 
basis that there would be a period of probably a year—I 
couldn’t tell you exactly and couldn’t tell in 1944 particu- 
larly just how long that would be, but I think that reas- 
onable inquiries would have shown the necessity for that 
kind of work for the War Shipping Adminis-[591] tra- 
tion and for other interests, the Army Transport crowd, 
who had no facilities here at that time for repair work— 
we had to look out for them—and it was my opinion they 
would continue for at least a year operating for the gov- 
ernment’s benefit, and under those circumstances they 


would have had this so-called free rent. 

Q. Mr. Anewalt, in our lives the best way to judge the 
future is by the past, isn’t it? 

A. It is an indication of it but I wouldn’t say it is 


always the best. 
Q. Don’t you think that it is better than to project 


yourself over into the future? Isn’t it safer to know 
what is happening than to try to determine what is go- 
ing to happen? 

A. On that basis, in the last war, and I am talking 
about the 1917 one, what we were up against there when 
I came out of that and went into the steamship business— 
that is one of the things to base it on because then we 


needed these selfsame things. 
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Q. Both of us who were in that war know what hap- 
pened, don’t we? A. We do. 

©. When you made your inquiry in order to come be- 
fore this jury and give your opinion with relation to the 
fair market value of this property, did you know of or did 
they [592] give you or did you know of the existence of 
that instrument which I have just handed you? 

Mr. John M. Martin: Pardon me. Has that been re- 
ceived in evidence? 

Mr. Landrum: No, sir. 

The Court: Show it to counsel. 

Mr. Landrum: Here is a copy. 

The Court: Is that in evidence now? 

Mr. Landrum: No; it hasn’t been offered. 

The Court: Then, it had better be marked for identi- 
fication. 

The Clerk: Plaintiff’s Exhibit No. 4 for identifica- 
tion. 


(The document referred to was marked as Plaintiff’s 
Exhibit No. 4 for identification. ) 


Mr. John M. Martin: I have no objection to the letter 
being received in evidence. 

Mr. Landrum: We will be very happy to have it go 
in, your Honor. 

The Court: It may be received and marked Plaintiff’s 
Exhibit No. 4. While it is fresh in the minds of the jury, 
you had better read it to them. 

Mr. Landrum: Yes, your Honor. Ladies and gentle- 
men, .I now read to you Plaintiff’s Exhibit No. 4. [593] 
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“CONCRE TESS HIP COlNeeRUCTORS 


“National City, California 
“Post Office Box D Phone Greeley 7-4163 


“December 12, 1944 


“Mr. Byron Howells 
“Defense Plant Corporation 
“316 Pacific Mutual Building 
“Los Angeles, California 


“Dear Mr. Howells: 

“In furtherance of the enclosed, and in response 
to your telephone call of even date, this Company has 
entered into Master Repair Contracts with both the 
U. S. Army and Navy. The billing rate, as provided 
for by these contracts, does not include an amount 
for the rental of the facilties as they are Govern- 
ment-owned. In accordance with the enclosed, we 
requested permission for the use of these facilities in 
this connection without charge. 

“In addition to this work, we are occasionally 
called upon to repair vessels other than Government- 
owned. For the purpose of payment to the Govern- 
ment for the use of these Government-owned facili- 
ties, we have, in the past, accrued an amount of 10 
cents per direct man hour worked. To date, these 
accruals have amounted to $2,806.86. The determi- 
nation of the 10 cents per hour to be charged was 
made after reviewing direct man hours consumed in 
connection with the shipbuilding program. 

“The yard was constructed to employ 4,000 work- 
ers. During the [594] year 1943, 7,283,000 direct 


“man hours were used in connection with the construc- 


- tion of the concrete vessels. This year represented, 
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more nearly than any other year, the normal expected 
employment for the yard if sufficient business was at 
hand. Facilities cost the Government approximately 
$2,750,000, including interest, and this amount de- 
preciated on a fifteen-year basis for the year of 1943 
would amount to 0.025 cents per direct man hour 
worked. With this in mind, 10 cents per direct man 
hour appeared to be adequate compensation for the 
use of the facilities for other than Government work. 

“The following tabulation sets forth man hours 
and depreciation per direct man hour, by years, for 
the years 1942, 1943 and 1944, and the average de- 
preciation for the three-year period: 


“Total Direct Hrs. 15-Year 
1942 1,534,000 0.120 
1943 7,283,000 0.025 
1944 (Estimated) 2,742,000 0.069 
Average 0.071 


“You will note that this average amount is only 7 
cents, well beneath the 10 cents allowed. 

“In view of the foregoing, we request that permis- 
sion be granted to continue the practice of accruing 
10 cents per direct man hour worked for repair work 
other than Government or Governmental agencies, 
for payment to the Government as [595] rental of 
facilities. 

“Very truly yours, 

“Concrete Ship Constructors 
(signed ) “T. W. Eisenman 

“T. W. Eisenman, 

“Asst. to Managing Partners 
“TWE/mel 
“Enclosure” [596] 
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Q. By Mr. Landrum: Did you know of that letter 
when you arrived at your conclusion? 

A. I didn’t know of that letter but that would have 
strengthened my opinion as to the value. 

Q. Now, you have made the statement that you based 
your conclusion upon the fact that the Navy was in great 
necessity for the repair of ships? 

A. I said that that was one of my considerations. 

Q. And that whoever had this shipyard would get 
that work? 

A. Yes, sir; if they should get that work. 

Q. Well, did they get it? 

A. They got some of this work. I know that we tried 
to get the local yards to use it here. And this rental 
would make the land worth even more than I was figur- 
ing it was worth. They would make a profit on that. 

Q. What did it make the lease worth, this lease that 
you are valuing? 

A. I think it made it more valuable. 

Q. Assuming that they had used those facilities in the 
year 1945 to the same extent that they used them in the 
year 1943, as disclosed by their own letter, how much rent 
would they have had to pay the government of the United 
States for the use of it? 

A. Using the 1944 figure? [597] 

Q. No, sir. He said 1943 was a peak year. 

A. Total direct hours—do you mean the 7,000,000 
hours? 

©, Yes. Please givemmem 2.0. 

Mr. John M. Martin: If the court please, I don’t think 
the question is intelligible. I think it should be framed 
so that counsel can understand the question. -. . * 
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Mr. Landrum: I will frame it again. 

Q. Is it not true that they could only use these facili- 
ties rent free when they were constructing boats for the 
government? Pweese Sir, 


Q. What did you mean when you said repair con- 
tracts? 

A. Repair contracts on the outside. I am talking 
about if they used construction work for that purpose. 

Q. Assuming that they used this thing in 1945; that 
they had that lease and they were going to do the same 
work that they did in 1943, for private individuals. How 
much would they have had to pay to the government of the 
United States? 

A. Well, I can figure it out. Based on the 1943 figure 
of 7,000,000 hours, and I am using round figures, the to- 
tal direct hours of seven million odd hours would be 10 
cents on that or $700,000. 

Q. Is it your opinion that a lease for which they had 
[598] to pay that could be sold for $700,000? 

A. Yes, sir, because that paid $1,000,000 a year under 
the other contract, when they were building the boats. 

Q. The profit that was made on what? 

A. Repairing or building. 

©. Do you mean the profit they made out of the gov- 
ernment of the United States in this shipyard? 

A. I mean the profit they made in the general opera- 
tion, like everybody else makes a profit. 

Q. In arriving at your conclusion with relation to the 
reasonable and fair market value of this leasehold, of 
course, you took it by its four corners and included within 
your figure the entire instrument? A. Yes, sir: 
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QO. What does paragraph 5 of that instrument pro- 
vide? Well, that is wrong. It is paragraph 9. 

A. Do you want me to read it, sir? 

©. Yes; I want you to read paragraph 9. 

A. “Paragraph 9. No salaries of Lessee’s executive 
officers, no fees of its attorneys, no part of the expense 
incurred in conducting Lessee’s offices and no overhead 
expenses of any kind shall be included in the cost of leas- 
inguthewstte or ot the Preetamemexcept that dirccomen. 
penses of Lessee’s Officers or employees and fees of at- 
torneys retained or employed by Lessee in connection with 
the Programs may be so included to the extent approved 
by Defense Corporation. [599] 

Q. In arriving at your conclusion with relation to the 
reasonable and fair market value of this property, did you 
know that, notwithstanding the provisions of paragraph 
9, the salaries of the executive officers of Concrete Ship 
Constructors had been paid out of the money that the 
government put up here? 

Mr. John M. Martin: To which we object as assuming 
a fact not in evidence and contrary to the evidence thus 
far given. The testimony thus far by Mr. Tavares was 
that every item was approved by government audit, and 
counsel is assuming the contrary in his question. 

The Court: Oh, no; that wouldn’t vitiate the question, 
as to whether it was audited or not. Overruled. 

©. By Mr. Landrum: Mr. Anewalt— 

The Court: Do you want the question answered? 

Mr, bamdriume Yes, icin 

The Witness: May I hear it again? 

QO. By Mr. Landrum: In arriving at your conclusion 
with relation to the reasonable and fair market value of 
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this property, did you know that, notwithstanding the 
provisions of paragraph 9, the salaries of Tavares, Sea- 
brook and other executive officers of the Concrete Ship 
Constructors had been paid out of the money which the 
government put up to build this shipyard? 

A. I did not know that, sir. And I would like to 
ex-[600] plain that answer. May I? 

The Court: If it needs explanation, you may go ahead. 

The Witness: Because I believe that only parts of 
their salaries were included in there as approved and ap- 
plied under the contract. He asked me whether I knew— 

The Court: He asked you whether you knew it had 
been paid. 

The Witness: Only part have been paid. 

The Court: In other words, your answer is that you 
now know that some portion of the salaries had been paid? 

The Witness: Yes, sir; in accordance with this de- 
scription here. 

The Court: Provision 9? 

The Witness: Yes, sir. 

Q. By Mr. Landrum: In accordance with Section 9? 

A. Yes, sir. 

©. I understood you to say you had made a thorough 
study of this instrument. te CS hes 

©. Does Section 9 say they can pay the salary of 
Tavares? 

A. Yes, sir; “except that direct expense of lessee’s 
officers or employees—” 

Q. . Direct expense upon salaries, are they? 

Mr. Crouch: Pardon me; I think he ought to let the 
wit-[.601] ness finish. 
+ The Court:. Yes; don’t interrupt. 


854 Tavares Construction Company, Inc., et al., 


(Testimony of Henry Phillip Anewalt) 


The Witness: “except that direct expenses of lessee’s 
officers or employees and fees of attorneys retained or 
employed by lessee in connection with the Programs may 
be so included to the extent approved by Defense Corpora- 
tion.” Now, when they have approved it, as far as I was 
concerned in checking those figures, I would assume they 
were approved and were right. I knew that some of their 
salaries were in there. 

Q. By Mr. Landrum: Did you construe that para- 
graph 9 to mean that they could pay the salaries of Mr. 
Tavares and Mr. Seabrook, or any part of them, out of 
money put up by the government? 

A. JI would interpret it that way; yes, sir. 

©. Tell us why that is your interpretation. 

A. Iam nota lawyer, Mr. Landrum, but, as a layman, 
I would say that would be included. 

Q. What does the word “except” mean to a layman? 

A. That it is restricted—wait a minute until I get a 
better synonym. It means withheld or— 

Q. Doesn’t it, to put in the language of the street, 
to you and I mean that you can’t pay any salaries of the 
executive officers of the Concrete Ship Constructors or 
anything except their direct expenses? [602] 

A. Direct; yes, sir. 

Q. Now, had you known that, notwithstanding the fact 
that Exhibit W contained that provision, they had paid 
salaries, would that have affected your opinion? 

A. Well, as a matter of fact, Mr. Landrum, in the 
estimates I made, because I couldn’t get down to any fix- 
ing of dates for values, in any cost estimating I would 
have done, I would have taken the direct costs of the labor 
and material. I wouldn’t have recognized these service 
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costs so-called, but I would have taken, what usually 
works in the field, of around 10 per cent on the job for 
what it says in here as service costs. That is general 
overhead expense that should run on one of those jobs, 
about 9 to II per cent. So I say it wouldn’t have made 
any difference to me whether they were in or out because 


I wasn’t using their so-called service costs. 


Q. It has been rather difficult, hasn’t it, to figure that? 


A. It has been a difficult thing to ascertain because 
there are problems ‘in it. 


Q. Do you think that very fact might enter into the 
mind of a man or the consciousness of a man who was 
going to buy that contract? 

A. Certainly, he would investigate thoroughly. 


QO. And he would find out it contained paragraph 
9? [603] Ewe Oy ves. 

Q. And he would find out they had paid salaries con- 
trary thereto, wouldn’t he? 

A. If that would be the interpretation; yes, sir. 

Q. And then he would know that the government and 
the Defense Plant Corporation could immediately cancel 
this contract for that very reason, wouldn’t he? 

A. He probably would have checked with the Defense 
Plant Corporation to ascertain whether it could have been. 

Q. Now, do you think he would want to buy a law- 
suit with the government of the United States? 

A. Not if the Defense Plant Corporation would tell 
them that was approved and was acceptable. There would 
be no lawsuit. involved. 
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QO. What clause do you consider to be the clause by 
virtue of which the lessee under here gets an option? 
Which one is it that you talk about as your option clause? 

A. I don’t quite recall talking about it as that, sir. 


Q. You have made a complete study of this instru- 
ment, have you not? AY Wieser. 


©. There are options in here, in paragraph 15, I be- 
lieve, that you are referring to. Paragraph 15 provides 
only two methods or means under which you could ever 
get an option, doesn’t it? [604] 

A. I don’t quite interpret it that way. 

Q. It provides, “Upon the expiration or termination 
of this lease or extension thereof pursuant to paragraph 
12 hereof, or upon cancellation of this lease or extension 
thereof pursuant to clause (a) of paragraph 14 hereof,” 
he may have an option? (elites tight. 


QO. Now, that, then, takes us back to paragraph 12. 
Calling your attention to that portion of paragraph 12 
which begins, in the second paragraph of it, “At any time 
when substantial use by lessee of the site, facilities, and 
machinery shall be no longer required to enable lessee to 
construct boats for the government, Defense Corporation 
may, with the written approval of the Maritime Commis- 
sion,” it can be cancelled? pemeeves, sir. 

Q. That is one of the clauses, is it not, under which 
they would have their option? ex Yes, oie 

©. The other one and the only other one is clause (a) 
of paragraph 14, under which they could get an option. 
Now, let’s go to that. Paragraph (a) 14 says that all, 
or substantially all, of lessee’s contracts with the govern- 
ment at any time outstanding for the construction of con- 
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crete barges and other boats shall be terminated or can- 
celled prior to com-[605] pletion. Are you following me? 

A. Yes, sir. 

Q. It is true, is it not, that those two that I have just 
read to you are the only clauses in this contract under 
which they could get an option? 

A. Those are the two that are provided. 

QO. Now, there is another clause and another ground 
upon which this Exhibit W, Plancor 407, could be can- 
celled and terminated? A. Yes, sir. 

Q. And that is clause (b) of paragraph 14, is it not? 

A. Yes, sir. 

©. Now, your construction of this instrument is that, 
if it is terminated or if clause (b) takes place, they are 
not entitled to an option, are they? 

A. If they are in default under these other clauses. 

QO. No. Suppose they are not in default under those 
others at all and suppose the government seeks to invoke 
its rights under clause (b). They wouldn’t have an op- 
tion, would they? 

The Court: Clause (b) refers to the priority clause? 

Mr. Landrum: Yes, sir, it reading this way, “the gov- 
ernment shall request priority for itself or others with re- 
spect to the use of the facilities to be provided hereunder, 
and lessee shall fail or refuse to give such priority.” [606] 

The Witness: Yes, sir; if they should fail or refuse 
to give it. 

QO. By Mr. Landrum: Now, if the government 
should request priority for the United States Navy for 
the use of those facilities, and the entire facilities, these 
people would have had to give it to them, wouldn’t they? 
_A.:.For-a period-of time possibly. . 
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OQ. What period of time? A. Indeterminable. 

Q. Forever, it might be, might it not? 

A. I wouldn’t quite believe that but it could be maybe. 

QO. Well, if they did want to take this thing and say, 
“We, the United States Navy and Maritime Commission, 
through the Defense Plant Corporation—Mr. Tavares, 
the United States Navy has a lot of ships that need repair. 
So we want to take this over for another branch of the 
government.” They wouldn’t have had any option, would 
they? 

A. Not if they had but at that time we were operat- 
ing, we were very glad to have any help we could get from 
outside people. 

©. You were in the Navy? ie eS, Sit 

Q. And you knew all about what the Navy was doing? 

A. No, sir. 

Q. You didn’t know that, by virtue of these two 
instru-[607] ments which came out and were addressed 
to your Naval District right here— 

Ay What is rieht; to Captamm@onger, | believe; 

Q. Do you know Captain Conger? A. "Yieswsne 

Q. What is the date of those letters? 

A. This one is November 28, 1944, and the second one 
is November 21, 1944. 

Q. Let me ask you whether or not this buyer, under 
the conception we have of fair market value, being a 
buyer who was willing but not compelled to buy, in pos- 
session of full information or such information as a reas- 
onably prudent buyer would have,—if he had had those 
two letters from the Navy of the United States, asking 
the Tavares Construction Company what they proposed 
to do, don’t you think he would have figured that the 
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Navy was going to take it over and he may not have any 
option? 

A. These letters aren’t from the Navy. 

©. Who are they addressed to? 

A. They are addressed to the Navy. 

©. Iam sorry. I have got the cart before the horse. 

Mr. John M. Martin: Those are what exhibits, Mr. 
Landrum? 

Q. By Mr. Landrum: Don’t you think that the buyer 
would have talked to Captain Conger after he saw those 
letters? [608] eee OCS Sir, 

Q. Do you think he would have paid $500,000, then? 

The Court: I think you ought to give counsel the ex- 
hibit numbers he asked for. 

Mr. Landrum: Yes, sir; Plaintiff’s Exhibits 2 and 3. 

Q. Now, Plaintiff’s Exhibit 2 starts off, “With refer- 
ence to our recent telephone conversation, regarding our 
disposition of the option given us by the Defense Plant 
Corporation for and in consideration of the construction 
of the facilities under Plancor 407, please be advised as 
follows,” and it 1s addressed to the Eleventh Naval Dis- 
trict, San Diego, California, attention, Captain Conger. 
Now, if a buyer had that letter, do you think he wouldn’t 
have said to the seller, “Mr. Seller, the Navy is going to 
take it and you haven’t got any option’? 

_A. He would have talked to Captain Conger and I 
didn’t know of any reply that Captain Conger made as to 
whether they were going to take it or not. 

Q. What is the date of those letters? 

A. I think one was the 21st of November, 1924, and 
one-was the 23rd of November, 1924. 
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Q. And what is the date under which you are testify- 
ing to the fair market value? 

A. December 23, 1944. 

Q. As a matter of fact, within about six weeks of 
the [609] date of those letters, the Tavares Construction 
Company option and lease was brought into this condem- 
nation case, wasn’t it? 

Mr. Crouch: JI didn’t hear that question. May I have 
it read? 

The Court: Yes, sir. 

(Question read by the reporter.) 

Mr. Crouch: No objection. 

Mie VV itmess: Yes. 

Mr. Landrum: I guess that is all. 

The Court: Is that all, gentlemen? 

Mr. Crouch: No, your Honor. 


Redirect Examination 


By Win Crouch: 

©. Your attention was called, Mr. Anewalt, to the 
very small amount of private work which the shipyard 
did in 1944— 

Mr. Landrum: Just a moment. If the court please, 
I don’t know where counsel gets the question. It is ob- 
jected to upon the ground it is absolutely contrary to the 
evidence in this case under that exhibit. 

The Court: I am not going to say whether it is small 
or great, but it is characterizing testimony which has not 
been given on the witness stand. And it is a leading ques- 
tion. I think you should leave out these adjective terms 
which place emphasis on testimony of witnesses, which is 
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not in the record. If you want to testify, you had better 
take the stand. Proceed. [610] 

©. By Mr. Crouch: Your attention, Mr. Anewalt, 
was called to the amount of work which the shipyard did 
for private individuals. I think it was 1944. 

A. Either 1942, ’3 or °4. 

- Q. Can you imagine any reason why that amount was 
“not larger than it was— 

Mr. Landrum: That is objected to— 

Q. By Mr. Crouch: —during those years? [611] 

Mr. Landrum: That is objected to, if the court please, 
first, upon the ground and for the reason that it is con- 
trary to the actual evidence in this case. I would like to 
call the court’s attention to that exhibit which shows what 
the situation was. 

The Court: I think probably counsel has his years a 
little confused, that is all. Read the question, Mr. Re- 
porter. 

(The question was read.) 

The Court: I do not understand the question. Sus- 
tained. 

Mr. Landrum: Did your Honor sustain the objection? 

The Court: I do not understand the question. 

Mr. Landrum: I am going to object to the question. 

The Court: I have sustained the objection to it. I 
can’t understand the inquiry. 

Q. By Mr. Crouch: Your attention was called, Mr. 
Anewalt, to a letter which is in evidence as Plaintift’s 
Exhibit No. 4, which is dated December 12, 1944, the let- 
ter being one written by the Concrete Ship Constructors 
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to the Defense Plant Corporation, in which the statement 
is made as follows: 


“In addition to this work, we are occasionally 
called upon to repair vessels other than government- 
owned. For the purpose of payment to the govern- 
ment for the use of these government-owned [612] 
facilities, we have, in the past, accrued an amount 
of 10 cents per direct man-hour worked. To date 
these accruals have amounted to $2,806.86.” 


Can you give any explanation of why during those 
years this ship plant did such a small amount of non- 
government work? 


A. Well, unless I knew the gross amount of man- 
hours in ratio, Mr. Crouch, I would have a difficult time 
to establish any ratio there. 


©. As a matter of fact, during those years this na- 
tion was at war, was it not? A. That’s right. 


Q. Practically every large industry in the country 
that had facilities which could manufacture materials of 
war was prohibited from doing anything except making 
munitions of war; isn’t that true? 

Mr. Landrum: If the court please, that is objected 
to as contrary to the evidence, contrary to their own evi- 
dence in this case, and argumentative. 


The Court: J do not think it is contrary to any evi- 
dence. It contains assumptions which I think are com- 
mon knowledge. I don’t know whether that is something 
the witness took into consideration in giving his estimate 
of the market value of the leasehold that was acquired by 
the government. [613] 
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Mr. Crouch: I think that will answer the question 
without the witness making any answer. 

QO. By Mr. Crouch: Now, Mr. Anewalt, you have 
considerable familiarity with various kinds of leases, do 
you not? im Yes, Sir. 

Q. This lease you said was unique. One of these 
unique features of it is, is it not, that after the govern- 
ment had been repaid the cost of these facilities, there- 
after the lessee had free rent? Isn’t that rather an un- 
usual clause to be contained in a lease? 

Mr. Landrum: That is objected to, first, upon the 
ground and for the reason it is not proper redirect; sec- 
ond, that it is repetition; third, that it is assuming as a 
fact something which is not true as a matter of law in 
the construction of that contract. 

The Court: I think that is repetition. You explored 
that pretty thoroughly. In your examination in chief in 
extenso you went into the reasons for his giving his val- 
uation of $500,000 as the market value of the leasehold. 
I think he mentioned that specific feature. The objection 
is sustained on the ground it is repetition. 

Q. By Mr. Crouch: You were questioned by coun- 
sel for the government on cross examination. You 
brought out that during the period of approximately three 
years the Tavares [614] Construction Company paid to 
the government of the United States rent for this plant 
and facilities in the approximate amount of $2,775,000 
over a period of approximately three years, and you were 
asked by counsel to divide that amount by three in order 
to get the yearly rate of rental, which would be approxi- 
mately $900,000 a year. As a real estate expert familiar 
with the ordinary run of leases, and where you have a 
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lease which provides that when the lessor has gotten back 
the entire cost of what he rents, that thereafter the lessee 
has the free use of it, what do you conclude, if anything? 
A. It would be an advantageous lease for the lessee. 
©. Don’t you conclude also that the lessor was trying 
to get his money back as quickly as possible for the entire 
cost of the thing leased, and that because of the provis- 
ion that after he had gotten the entire cost of the thing 
back, that the lessee would have the free use of it from 
that time on, that maybe the rent was high? 
A. Well, under those conditions that you give me, it 


would be a logical conclusion. 


Q. Now, then if you had a lease that ran from 1941 
until 1949, a period of eight years, and the lease provid- 
ed that the total cost of the rental for the eight-year peri- 
od was $2,775,000, and provided that when the lessor got 
back the entire cost of the property leased, thereafter the 
lessee [615] should have free rent, don’t you think it 
would be more fair to divide that $2,775,000 by 8 instead 
of 3, to get the yearly rate throughout the term? 

Mr. Landrum: If the court please, I don’t like to in- 
terrupt, but J certainly object to the question as leading 
and argumentative. 

The Court: Yes, it is argument. It is something that 
counsel can go into at the conclusion of the case and ask 
the jury whether that is not a fair statement, but I be- 


lieve we had better confine ourselves to testimony and not 
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to argument. The objection is sustained. We haven’t 
heard the other side of it yet. 

QO. By Mr. Crouch: Now, Mr. Anewalt, there was 
one letter that counsel for the government called your at- 
tention to on cross examination, which you said confirmed 
your estimate of value. Counsel did not ask you why, and 
I will ask you what letter and what there is in it that you 


had in mind when you made that statement. 


A. Well, in establishing the capacities to pay, there 
are two things that are involved in rents. One of them is 
the rental value on a competitive basis, and another is the 
capacity to pay. For instance, in percentage leases the 
capacity of the people to pay might be considered to be 
greater in extent to what competitive rental or so-called 
flat rental might be, and if a going plant or concern can 
and [616] does pay a high rental, as I would say that 
that might reflect, that it would establish a high rental 
rate and would establish, in my mind, a future and higher 
use value and rental value of the property if owned in fee. 

The Court: Mr. Crouch, I think if there is going to 
be more of the redirect, we will take our recess now, and 
you can conclude after the recess. 

Ladies and gentlemen, we will take a recess for a few 


minutes. Remember the admonition. 
(A.short recess was taken.) 


The Court: All present. Proceed, Mr. Crouch, and 


I hope.that we can make a little better time from now on 
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than we have so far this morning. I believe we have 
been a little dilatory here. . 
Mr. Crouch: That is all, Mr. Anewalt. Thank you. 
Mr. Landrum: Just one question, if your Honor 


please, if I may. 


Redirect Examination 


By Mr. Landrum: 

QO. Mr. Anewalt, counsel has asked you questions with 
relation to the increase or decrease in the actual use of 
the facilities of this yard, according to the years set forth 
in this exhibit. Will you tell the court and jury whether 
or not those facilities were used more in 1944 than they 
were in 1943, or less? [617] 

A. It shows in 1943 7,000,000 man-hours. I haven’t 
read all the letter through, but this is the digest. And it 
shows in 1944 2,742,000 man-hours. 

QO. State whether or not that doesn’t indicate that 
almost two-thirds of the possible use of that yard was not 
being used in 1944, 

A. I couldn’t say, sir, unless I knew about the gross 
man-hours all the way through what ratio this is. 


Q. I know, but the man-hours shown there for 1944 


are 2,000,000 something? Ewe Yes, Sir. 
©. And the man-hours shown for 1943 are 7,000,000 
something? - A. «Xesrsite 


Mr. Landrum: That iseall, your Henor, thatel have: 


(Witness excused.) 
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called as a witness by and on behalf of the Defendant 
Concrete Ship Constructors, having been first duly sworn, 
was examined and testified as follows: 


Direct Examination 


The Clerk: Will you state your name, please? 
The Witness: Roy F. Bleifuss. 

The Clerk: Will you spell that? 

Tie Witness: B-l-e-i-f-u-s-s. [618] 


By Mr. Crouch: 

Where do you reside, Mr. Bleifuss? 
San Diego. 

How long have you lived in San Diego? 
It will be 40 years in June. 


What is your occupation or profession? 
Real estate, insurance, loans, and property manage- 


PIO PO PO 


ment. 

©. How many years have you pursued that profes- 
sion? 

A. I will have been in the business 39 years next 
September. 


Q. Where? A. All in San Diego. 
Q. Have you been connected with any other organiza- 
tions? A. In the real estate business? 


Q. Have you been connected with any other person, 
firm or corporation in the conduct of your business 
throughout that period? Pe Ves, eir. 

QO. Who? 

A. I started working in September, 1914, with the 
Park, Grable Investment Company. 


868 Tavares Construction Company, Inc., et al., 


(Testimony of Roy F. Bleifuss) 


QO. Pick it up from there without questioning, and tell 
your experience. 

A. I worked for that company until 1919 when we 
formed [619] the firm of Grable, Francisco & Bleifuss. 
I continued with them until 1932, at which time I went 
in business for myself. 

©. What is the general character of the real estate 
business conducted by you? 

A. From 1919 to 1932 we did a general real estate 
business, but specialized in subdivisions. 

©. Have you ever had any experience as an appraiser, 
and, if so, what? 

A. I am constantly appraising properties for loans. 
I have been called upon to make appraisals in court at 
different times. The biggest appraisal which I did was 
the appraising of the Theosophical Institute on Point 
Loma. We are constantly appraising properties for sale, 
listings, loans, and so forth. 

Mr. Crouch: Counsel, will you admit his general 
qualifications, to save time? 

Mr. Landrum: I will be very happy to, your Honor. 

Mr. Crouch: Thank you. 

QO. By Mr. Crouch: You were employed by the 
Tavares Construction Company along in October of this 
last year? A. Yes, sir. 

Q. For what purpose? 

A. For appraising the value of the leasehold of the 
Tavares Construction Company. [620] 

©. What did you do in that regard? | 

A. I went over the property, the site, from one corner 
to the other, examined the records of the company, the 
cost statements they had furnished us, and made a general 
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preparation and study of the whole setup, the leases, 
agreements, and so forth. 

Q. From that investigation, without going into great- 
er detail, did you arrive at an opinion as to the fair and 
reasonable market value of the leasehold estate of the 
Tavares Construction Company, Inc., in the properties be- 
ing condemned in this action, as such value, in your opin- 
ion, was on the 23rd day of December, 1944? 

A. I dig 


QO. What was your opinion as to the amount? 

Mr. Landrum: If the court please, may I have the same 
general objection to that question as I have heretofore 
had? 

The Court: It may be so understood and that the 
same ruling is made. Overruled. 

The Witness: $573,000. 

QO. By Mr. Crouch: Five hundred and what? 

A. And seventy-three thousand dollars. 

QM. Now, will you tell the jury the reasons that caused 
you to reach that opinion? 

A. I estimated that that would be the amount that a 
willing buyer would pay to a willing seller in money, after 
[621] taking in all the considerations, and within a reason- 
able length of time. If I were buying the property as of 
that date, | would take into consideration, first, the loca- 
tion of the site as regards the nation as a whole. I would 
take into consideration the tremendous swing of popula- 
tion from the East to the West Coast. In that connection 
I read an article in the Saturday Evening— 
-Mr. Landrum: Just a minute. If the court- please, I 
don’t believe some article he may have read in some news- 
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paper, or something, is admissible as going to his special 
qualifications to determine the value of this property. 

The Court: No, I think not. We might get into an 
exploration then as to the basis of that article, which 
would extend this trial inordinately. I think the court 
has a right to consider and to take judicial knowledge of 
the history of the times, that there has been an inordinate 
exodus of people from the East to the West Coast and 
that this region here has been the recipient of the great- 
est number of people. I think that goes without saying, 
and we will not have to have much evidence on that. I 
think that is a factor that the jury would have a right to 
consider when it comes to make up its verdict as to just 
compensation. So we will have to eliminate any of these 
articles that the witness has read. 

The Witness: I would take into consideration the 
lease [622] agreement, and all the advantages that that 
offers to the purchaser, including the right to purchase 
at a depreciated value, as set up in the formula, and the 
negotiation rights that the buyer would have during the 
option period, the value of the free rental clause in the 
lease, the right to meet in the 90 days following the op- 
tion period the best offer at an equal figure which had 
been submitted by any other purchaser with the privilege 
of taking 30 days to consider such offer. 

I would take into consideration the benefits of acquir- 
ing the fee title to the property and its unrestricted use. 
I would consider the shipyard as of 1944, December 23rd, 
as a shipyard that was efficient, as had been proved by 
the fact that it had turned out 47 boats for the govern- 
ment with two at that time under construction. I would 
consider what it would have cost to replace the facilities, 
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and in taking that into consideration I would have ques- 
tioned whether I would have been able to obtain those 
facilities at that time. 

I think we can assume that the government would have 
given them the necessary priorities, which would have 
helped a great deal, but after they had bought the facili- 
ties, how long would it take to get them here? Freight 
was tied up. Ship bottoms were being used for other pur- 
poses. Then I would have considered whether or not I 
would have been able to obtain the labor at that time to 
put these facilities up. [623] We all know that labor was 
very short. We all know that some of us even had to 
cut our own lawns, for if we hired a man we would have 
to pay him $1.00 an hour, and he would work three hours. 
I would have considered all of these things, and I would 
have estimated that at that time the value of this lease 
agreement was worth that sum of money. 

Mr. Crouch: Take the witness. 


Cross Examination 


By Mr. Landrum: 

Q. Mr. Bleifuss, when did you first begin your studies 
in order that you might come before us and give us your 
opinion with relation to the fair market value of the 
Exhibit W which is in this case? 

A. I was employed in October and got down actively 
to work at it, I would say, about three weeks ago. 

Q. When did you first receive a copy, or, when did 
you first begin your studies of this contract between the 
Defense Plant Corporation of the United States and 
Tavares Construction Company? 

A. About three weeks ago. . 
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©. You made a very thorough study of it? 

me Wes, I did. 

QM. And used that in connection with your work to 
come in and tell us what you thought? 

A. Yes, sir. [624] 

Q. All right. Now, of course, after you had re- 
ceived your copy of that contract, you went upon the 
ground and examined it? Eee cs, Sir. 

Q. When did you first go actually, physically upon 
these premises to examine it? 

A. Oh, I would say about the second or third day 
Qiter lereceived the contract. 

©. All right. Now, could you give us just about a 
date for that? 

A. About the second day of February. 

Q. The second day of February, 1947? 

Poe ithar sieht: 


©. Who was in occupancy of these premises when 
you went there for the first time to visualize them, so 
you could see what they were? 

Mr. John M. Martin: Objected to as immaterial and 
not in issue in this case. 

The Court.) Overruled: 

The Witness: The Navy were in possession of practi- 
cally all of the property, although the Tavares Construc- 
tion Company were retaining some buildings there for 
their own use. 

@> By Mr. Wandrum: Yes; sir. From thateacial 
visualization of this shipyard, you were able to tell us what, 
in your opinion, as a bonus would be paid for Exhibit 
We [625] A. No, sir. 


vs. United States of America 873 


(Testimony of Roy F. Bleifuss) 


Q. Asa matter of fact, there wasn’t any of this there 
for you to see, was there? 

ee Iitegemwas a part of it. 

Q. Very little? That is true, isn’t it? 

A. The four docks were there, and some of the build- 
ings, some of the tracks, the electric conduits. 

OQ. Asa matter of fact, this shipyard had been prac- 
tically dismantled before you ever saw it; isn’t that cor- 
rect? 

A. Most of the buildings had been dismantled and the 
part of the warehouse that was near the old pier. 

©. Yes. Were these wet docks there then,— 

A. Yes, sir. 

QO. —all of them. Would you tell us just exactly 
what was there, when you went there, out of this, if you 
can? 

A. You mean to step up to that (indicating model) ? 

Q. No, just tell us. I don’t want to take much time 
on it. 

A. Well, the wet docks were there. There were some 
buildings that were used by the Tavares Construction 
Company. There were the racks there for storing their 
reinforcing steel, and other miscellaneous facilities were 
there. 

Q. In arriving at your conclusion with relation to the 
fair market value of these premises, in order that you 
might [626] deduct what it would cost Tavares and what 
he could get for it, did you consult with Anewalt and the 
other gentlemen who have been here? 

A. Did IJ talk the matter over with them? 


©. Yer Ane Vesiwsir. 
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©. Did they tell you what was there, or did you ascer- 
tain it for yourself? 

A. I ascertained it for myself. 

On Did youvever see it? 

A. No, sir. I saw photographs. 

©. Is it proper appraisal practice to evaluate a ship- 
yard from a photograph of it? ™. 1 thinkgeos 

Q. All right. Now, do you know from the reading 
of Exhibit W, which we sometimes refer to as Plancor 
407, what it was that Tavares Construction Company 
actually started out upon this venture with? 

A. Will you repeat that question? 

©. Do you know from your understanding and read- 
ing of Exhibit W, which we know in this case as Plancor 
407, what it was that the Tavares Construction Company 
actually started out with here? me Yes, cite 

Mr. Crouch: That is objected to as not proper cross 
[627] examination, irrelevant and immaterial. 

The Court: Overruled. 

Q. By Mr. Landrum: What was it? 

A. It was tidelands that had been filled. There was 
a mole out there with a— 

©. Now, just a moment. I am sure that you misun- 
derstood my question. The question that I put to you 
was: What was it that Tavares Construction Company 
actually had when they entered into this agreement, Plan- 
cor 407, Exhibit W, with the government of the United 
States? 

Mr. Crouch: I renew the objection, for the same 
reasons. 

The Court: What they had? You mean what they 
had with respect to this project? . 
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Mr. Landrum: Yes, sir, and it is in this Exhibit W. 
He says he has studied it. 

The Court: I want to know what you mean. It 
doesn’t make any difference what the Tavares Construc- 
tion Company had outside of this project. 

Mr. Landrum: No, sir, within the project. 

The Court: You did not say that. 

Mr. Crouch: With the question so amended, I with- 
draw the objection. 

Mr. Landrum: That is what I meant. 


QO. By Mr. Landrum: What was it that the Tavares 
Construction Company actually started out with in the 
[628] establishment of this project? 

A. Shall I answer? 

The Court: Yes. 

The Witness: They had a lease from the City of Na- 
tional City. 

Q. By Mr. Landrum: Did they get it from the City 
of National City? 

A. They got it from the Allied Engineers, I believe. 

Q. That is right. Now, how many acres did they 
have under that lease? ELoract es. 

QO. Will you be good enough to examine the instru- 
ment with me. You studied it carefully? » 

A. Yes, sir. 

Q. Will you go with me to the first page of this one 
I. have,. to the third ‘‘Whereas” and tell this jury how 
many acres were within that lease, according to the terms. 
of the agreement upon which you base your valuation? 

A. This gives approximately 6 acres. 

Q. That is correct, is it’ not? A. Yes, ‘sir. 
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The contract says 6 acres and not 18? 
Approximately 6. 

Where was the 6 acres? 

The 6 acres was a part of the 18. [629] 
Where was the 18? 

The 18 acres was a part of the tidelands. 


O FO PO eo 


What part of the tidelands, parcel 1, parcel 7, par- 
cel 9, parcel A, or what? eweeeearce! ll, 

Q. All right, sir, parcel 1. Now, did that lease of 
the 6 acres in parcel 1 continue, or did they enter into 
some other arrangement by virtue of which they acquired 
other leases? 

A. Other leases were added to from time to time by 
the government. 

©. By the government? eMees, Sil, 

Q. So it is your testimony, as I understand it, that 
Tavares Construction Company had a lease of approxi- 
mately 6 acres in parcel 1, and thereafter other leases 
were entered into by the government to acquire additional 
parcels for this project? Peeves, Sir, 

Q. Did you get that from your study of the exhibit or 
from the study of the records in your Recorder’s Office, 
or where? 

A. I got that from the study of the leases. 

Q. Do you have a lease from the City of National 
City running to the Defense Plant Corporation, dated 
February 1, [630] 1942? 

A. From the City of National City? 
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Q. Yes. A. No, sir. [631] 
©. Byeieeeandrum: Yes, sir. 
A. No; I don’t have it. 


Q. As a matter of fact, those leases were taken by 
Tavares and assigned to the government, wern’t they? 

A. That is right. 

Q. Now, is it proper appraisal practice and did you 
in arriving at your conclusion with relation to the fair 
market value of this leasehold interest just take a lump 
sum or did you start out and figure the different items 
entering into your final conclusion? 

A. I took different items into consideration in arriv- 
ing at my lump sum. 

©. You had to put down a figure for each item, did 
you not? 

A. Iconsidered each item. I didn’t put down a figure. 

Q. Didn’t you put down a figure? 

A. I considered that in my lump sum. 

©. In order to consider it, didn’t you put down a 
figure for it? 

A. I put down their approximate relationship as to 
the value of the whole. 

QO. By that do you mean that you did put down a 
figure? 

A. I didn’t appraise each favorable feature of the 
lease agreement but I made an appraisal of the composite 
as a whole. [632] 
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Q. Let me ask you this. Maybe you will get it 
straight. Did you or did you not in your studies of this 
matter break it down into its component parts and give 
a valuation to each of those parts? 

A. I considered the value of each of the parts. 

Q. Is your answer yes, sir? 

A. I considered the value of each of the parts to the 
whole. 

©. What did you consider as the value of the land 
exclusive of the facilities? 

Mr. Crouch: At what time? 

Mr. Landrum: On December 23, 1944. 

The Witness: I don’t know as I have any figures. I 
considered the value of the land as a part of the whole 
price. 

©. By Mr. Landrum: You are familiar with Exhibit 
W, are you not? 

A. Exhibit W is which one, please? 

Q. That is the contract that brings us into this court 
room, Plancor 407. A. Yes, sir. 

Q. That exhibit provides that the amount which Mr. 
Tavares should pay for his option would be, first, the 
amount of money which the government of the United 
States would have to pay for the land, does it not? [633] 

A. Yes, sir. 

Q. How much did you consider that the government 
of the United States would have to pay for the land? 

A. I wouldn’t have any idea as to how much they 
would have to pay for it. | : 
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Q. Then, how did you get an idea on something you 
didn’t know about? 

A. I merely accepted the land as of December 23, 1944, 
what they would have paid for the land. 

Q. Will you go with me to amendatory No. 5 of that 
contract and I want you to tell me if that doesn’t provide 
that, if he exercises this option, he must include within 
the price that he is to pay the cost of this site to the gov- 
ernment? A. Yes, sir; that is right. 

Q. Now, if'you could not know the cost of this site, 
how could you figure the fair market value of the whole? 

A. The cost of the site under the condemnation pro- 
ceedings as of 1942, under the acquisition program as of 
1942, would not have any bearing on my valuation of the 
land as of December 23, 1944. They are two different 
dates. 

Q. Yes, sir, but I again ask you isn’t it true that, if 
Mr. Tavares had exercised this option, that, by the very 
terms of the option itself, he would have had to pay the 
cost of this land to the government? [634] 

A. Yesmetie 

Q. In arriving at your conclusion with relation to this 
market value and the cost of the land to the government, 
did you consider the fact that they would have to acquire 
it by condemnation? ie Y Sy sth, 

Q. And that you and these other gentlemen who have 
appeared here would testify to? A. Yes, sir. 

Mr. Landrum: That is all. 

Mr. Crouch: That is all. I will call Mr. Mueller. 
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EDWIN A. MUELLER, 


recalled as a witness by and on behalf of the defendants 
Tavares Construction Company, et al., having been pre- 
viously duly sworn, resumed the stand and testified as 
follows : 


Direct Examination 


The Court: You have been sworn in this case already, 
have you not? 

The Witness: Yes, sir; I have, your Honor. 

Mr. Crouch: Will you stipulate to Mr. Mueller’s gen- 
eral qualifications, Mr. Landrum? 

Mr. Landrum: Iam very happy to, your Honor. 

The Court: So understand, ladies and gentlemen. 

Mr. Crouch: Will you stipulate that, if he were asked 
the same questions as a witness for the Tavares Construc- 
tion [635] Company, Inc., that he was asked when he 
was on the stand for the City of National City, he would 
give the same answers? 

Mr. Landrum: I will be glad to so stipulate, your 
Honor. 

Mr. Crouch: Thank you. 

The Court: So understand. 

Q. By Mr. Crouch: Mr. Mueller, without going into 
detail or into a lengthy narration of everything that you 
did, is it true that you were asked by me, in behalf of the 
Tavares Construction Company, Inc., to prepare yourself 
to be able to form an opinion as to the fair and reason- 
able market value of the leasehold estate of the Tavares 
Construction Company, Inc., on the 23rd of December, 
1944, and did you make such an investigation and prepara- 
tion and reach an opinion? Agee es, . . 

Q. Will you tell the jury what, in your opinion, that 
value was on that date? 
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Mr. Landrum: May I have the same general objection 
that I have heretofore had with relation to that question, 
your Honor? 

The Court: It is so understood. You are not question- 
ing the fact that the witness hasn’t been asked if he knows 
and has in mind the definition of fair market value? 

Mr. Landrum: No, your Honor. [636] 

The Court: With that understanding, the objection is 
overruled. 

The Witness: The question is not quite clear, Mr. 
Crouch. 

(Question read by reporter.) 

The Witness: I have an opinion of the fair market 
value of a certain lease, coupled with an option, as between 
the Tavares Construction Company and the United States 
Government, and that is, to-wit, the matter to which— 

Q. By Mr. Crouch: That is what I intended to have 
you understand. 

A. In my opinion, the value was $500,000. 

Q. Now, I want you to tell the jury the reasons which 
cause you to arrive at that opinion, and in that respect 
will you not feel yourself bound to not repeat anything 
which you have previously said with respect to the value 
of the lands in the city of National City? In other words, 
I want you to tell the jury fully, for the record in our case, 
all the reasons upon which you predicate your estimate of 
value, even though you may, of necessity, have to repeat 
a number of things which you have previously testified to 
when you were on the stand. 

A. I have heretofore covered the factors which I took 
into consideration in arriving at the value of the lands 
taken under the condemnation proceeding by the govern- 
ment from the [637] City of National City; the fact that 
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the lands were industrial in character; that they had rail 
facilities as well as water frontage; the fact that, by 
1942, when all of the lands taken from National City, 
with the exception of Area A, were condemned; the 
existence of lands for industrial purposes in the San Diego 
area, having water frontage, had become a minimum; 
that the impact of the industrial development upon the 
City of San Diego was not felt fully until 1944. I made 
an investigation of those factors in trying to determine 
not only the value of the lands but also their necessity 
and the possibility of their being put to use. I have 
statistics here, which I don’t think the court would want 
me to take the time to present, which indicate that San 
Diego grew more industrially and developed more indus- 
trially in the period from 1940 to 1944 than it did in its 
entire history of 80 years, from the time it was a pueblo 
until it became a city, and that is the important factor 
to me going to the question of the necessity of these 
lands for industrial purposes. San Diego has a minimum 
of industrial lands touching on the waterfront and my 
investigation of the records of the Harbor Department 
indicated that the lands of the City of San Diego had 
all either been leased or promised or spoken for by 1942, 
and that, consequently, industry had to go farther south, 
and the next natural place was National City for the rea- 
son that there was a deep water channel dredged to the 
[638] outer edge of the subject property and the property 
was available for development. With particular reference 
to the problem of the Tavares Construction Company, I 
read and studied and analyzed, to the best of my ability, 
the contract entered into between the Tavares Construc- 
tion Company and the Defense Plant Corporation, known 
in this case as Plancor 407, and I found that certain 
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agreements had been reached there. First of all, Plancor 
407 states that the lessee has leased, or proposes to lease, 
and, when I say lessee, I now refer to the Tavares Con- 
struction Company. I may have referred to the lessee as 
the Concrete Ship Constructors but they are interchange- 
able; they are partners. In this case the lessee has leased, 
or proposes to lease, a site at National City, California, 
consisting of approximately 6 acres of land suitable for 
the location of such additional facilities, hereinafter called 
the site, and whereas, and so forth. What I just read is 
a quotation from the top of page 2 of the agreement or 
lease known as Plancor No. 407, made and entered into on 
the 27th day of December, 1941. Now, the lease which is 
referred to there was entered into on the first day of 
January, 1942, subsequent to the signing of Plancor No. 
407 or the making of this agreement. So, consequently, 
it is fair to assume that they didn’t know how much acre- 
age was involved. And that ts further emphasized by 
the fact that the lease which was actually transferred to 
the Defense Plant Corpora- [639] tion comprised 18 
acres, not six acres. And it is the subject of this lease 
and its ramifications that we are concerned with here and 
which I took into consideration. I made a study, to the 
best of my ability, and analyzed this lease and found that 
it provided a number of things. 

The Court: We will continue with your testimony at 
2:00 o’clock this afternoon. 

Ladies and gentlemen, we will take a recess until 2:00 
o’clock this afternoon. Remember the admonition hereto- 
fore given you. 


(Thereupon, a recess was taken until 2:00 o’clock 


p. m.) [640] 
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The Court: All present. Proceed. 
EDWIN A. MUELLER, 


called as a witness on behalf of the Defendant Concrete 
Ship Constructors, having been previously sworn, re- 
sumed the stand and testified further as follows: 


Direct Examination (Continued) 
By Mr. Crouch: 


Q. Continue with your reasons. 
A. Does the reporter have my last statement, please? 


(The portion of the record referred to was read.) 


A. It provided at the beginning that the Tavares Con- 
struction Company, as I have already stated, had or was 
about to secure a lease from the City of National City 
covering a parcel of land, and that the Tavares Con- 
struction Company agreed to assign this lease to the De- 
fense Plant Corporation, and to build a shipyard for the 
Defense Plant Corporation. It provided that certain sums 
of money should be furnished by the Defense Plant Cor- 
poration for the purpose of building this shipyard. I 
think the original amount was $404,500, and that this 
sum of money should be returned to the government in 
the form of rent, or so-called rent, upon the completion 
of each ship. Originally the rent on the first group of 
ships was a comparatively modest sum, because [641] it 
was apparent that it didn’t require so much money to 
amortize the $400,000 as it did to amortize the larger 
sum which was used later on. By various amendments, 
I believe there were six in all, as the Concrete Ship Con- 
structors developed their business, and as the need for. 
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more ships, ship production, became apparent, the govern- 
ment advanced more money to the Concrete Ship Con- 
structors, and in each case then they required a larger 
payment upon the completion of each ship, so that as they 
reached each stage of advancement the amount of the 
payment upon the completion of each ship was sufficient 
to amortize or pay off the whole sum advanced. 

That was the first agreement, as far as advancing 
money is concerned, and as far as the repayment of money 
was concerned. The ultimate amount advanced was some- 
thing in excess of $2,700,000. 

Just skipping briefly through the lease, as a part of 
his duties Mr. Tavares agreed to prepare and submit plans 
for the construction of facilities and to construct them 
when they were approved by the Defense Plant Corpora- 
tion. Mr. Tavares had the right to employ subcontractors 
and to enter into contracts, with the approval of, the De- 
fense Plant Corporation. The Defense Plant Corporation 
was to pay all costs of the construction, as the work 
progressed and when they approved it. Mr. Tavares, or 
the Concrete Ship [642] Constructors, had the right to 
purchase items of machinery, provided the Defense Plant 
Corporation didn’t object in writing within three days 
after they were notified that they proposed to purchase 
the machinery, [643] 

The Concrete Ship Constructors agreed to submit all 
bills for machinery to the Defense Plant Corporation and 
that they were to be certified by them. They were to mark 
each item of machinery or each facility, in so far as 
possible, to show that it was owned by the Defense Plant 
Corporation. And then the usual agreements, that the 
Concrete ‘Ship Constructors would abide by all federal 
te ee . 


\ 
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laws and not discriminate against any worker because of 
race or religion and so forth; that the title of the facili- 
ties and Mr. Tavares’ interest in the lease should vest in 
the Defense Plant Corporation, or those to whom it 
assigned the lease. The Defense Plant Corporation, in 
turn, subleased the site and leased the machinery to 
Tavares and Tavares accepted this lease for the date of 
the term ending December 31, 1947, and this term was 
aliamatically extended to December 31, 1949. “Aimndatnen 
we come to the termination agreement, which provided 
that, when substantial use of the site was no longer re- 
quired to construct ships for the government by Tavares, 
the Defense Plant Corporation could, in writing, give 
written notice of termination and the lease would ter- 
minate in 10 days, or that Mr. Tavares could give similar 
written notice and the lease would terminate. And, if 
either party questioned the right of the other, if a dispute 
arose as to the right of one party or the other to give 
this written notice of termination, it provides a very simple 
machinery there for arbitrating that [644] one question. 
Then it provided the additional reasons why the Defense 
Plant Corporation could terminate the lease or cancel the 
lease, in addition to the one reason, the main reason, set 
forth before, that, when the necessity for constructing 
ships was over, in addition to that, the Defense Plant 
Corporation could cancel the lease (a) if all, or sub- 
stantially all of Tavares’ contracts with the government 
were cancelled prior to completion; second, if the govern- 
ment were denied priority to the use of the facilities; 
third, if Mr. Tavares or the Concrete Ship Constructors 
should go into receivership or bankruptcy; and, finally, if 
Tavares violated any of the terms of the lease. The 
option, which has been discussed so frequently here, pro- 
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vided that, upon the termination notice which I mentioned 
before, the 10-day notice, then the Concrete Ship Con- 
structors should have 90 days to decide whether or not 
they cared to buy the plant and its facilities, based upon 
a certain formula, and that formula or that price upon 
which they would be permitted to buy it was that they 
were to pay the Defense Plant Corporation or the govern- 
ment of the United States, first, the cost of the land at 
the price which it cost the United States government; 
and, secondly, that they were to acquire these facilities, 
that is, the machinery, buildings, and so forth, according 
to a certain formula which is spelled out in the lease, that 
formula having to do with certain degrees of obsolescence, 
[645] and that certain of the facilities were depreciated 
at a certain rate, others at a greater rate and others at 
still a greater rate. And there was an additional stipula- 
tion in the contract that the Concrete Ship Constructors 
would have a right to negotiate for the purchase of only 
part of it. The option itself states specifically that they 
must buy all and not part of it. But, in addition to 
that, according to the contract, if Mr. Tavares decided 
not to exercise his option and wanted to negotiate for 
part of the plant only, it is provided for in the agreement 
that the government will negotiate. It further provides 
that the Concrete Ship, in the event that they did not 
exercise their option and the plant were to be sold to 
someone else, not a department of the United States gov- 
ernment, would have the right to pay the same price as 
the best offer which the government would receive for 
the land. In other words, to illustrate that, if the gov- 
ernment received an offer of $1,000 from some foreign 
corporation for that plant and decided it would accept 
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the $1,000, the Concrete Ship Constructors could step in 
there and say, “Gentlemen, we will give you $1,000 for 
the plant.” Understand, I am just using figures. There 
are other customary provisions in the contract, which 
relate to carrying insurance and so forth, that I don’t think 
it is necessary for me to take the time of this court to 
mention. Those, I believe, are the main features. Now, 
in arriving at my value of the [646] lease and of the 
option, I took all of these things into consideration, the 
fact that the Concrete Ship Constructors had the right 
to purchase this plant at a depreciated figure. I took into 
consideration the fact that they had the right to purchase 
the land at exactly the same cost that it was to the gov- 
ernment and that the government had proceeded to con- 
demn this land in 1942 from the city of National City, 
and that consequently whatever price the government 
would pay would be the price applicable in 1942. [647] 


Now, it is true that under the terms of the option we 
could not then determine, nor can J now determine, what 
the price is that the government will have to pay for that 
rent. That subject is now in the hands of this court and 
this jury. 

However, it appears to me that a buyer, contemplating 
the purchase of this lease and this option, if he did not 
have information of what the actual figures were going 
to be, would have to use his best judgment as to what a 
fair price for that land would be as of the date of taking 
in 1942, and as for area A as at the date of taking in 1944. 


In other words, that buyer would have to assume that 
the ladies and gentlemen of the jury of this court would 
give National City a fair price, and he would have to 
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estimate that fair price to the best of his ability; at least, 
that is the way I proceeded. 

I took into consideration that under the terms of this 
agreement after the Concrete Ship Constructors had re- 
paid to the government of the United States all of the 
funds it had advanced in the form of rent, that from there 
on, under the terms of the agreement, the Concrete Ship 
Constructors were to have the free use of that plant and 
its facilities in the construction of ships for the United 
States Government. 


I think one very, very important feature of this whole 
situation is this, and I gave it consideration, although I 
[648] know no way to translate it into dollars and cents, 
and haven’t attempted to, and that is the fact that in 1944, 
as has been said so often, we were in a state of war, in a 
very serious state of war. I don’t believe anybody could 
predict the outcome, nor do I know of anybody or did I 
know of anybody at that time who could predict the length 
of the war. Now, these ships were necessary, and here 
was a plant functioning, producing ships, efficiently con- 
structed apparently, because it won the award for efficiency 
from the United States government for turning out ships. 
Here was a plant, a going concern, a tool ready to use 
to produce ships, and I think that a purchaser of this 
contract and this lease and option would certainly have 
given that consideration, that he could step in and buy this 
plant and proceed to operate without delay. There 
wouldn’t be any costly delay of a year, at least, to build 
the plant, where he would have his money invested, and 
it would be costing him interest, and so forth, but here was 
a plant producing ships. 
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Mr. Landrum: Just a moment. Your Honor, I feel I 
should interrupt. The witness is making a plain argument 
now to the jury, with gestures. 

The Court: Did you want to say something, Mr. 
Crouch? 

Mr. Crouch: No, I don’t want to violate the rule of 
the court that we should not argue objections unless 
special permission is given. [649] 

The Court: We have to make some allowance for the 
fervency of individuals, and I suppose the jury will con- 
sider all those factors when it comes to weigh the evi- 
dence. Some people express themselves differently than 
others. It is what they say, and not the way that they 
say it that is the evidence. We cannot control attitudes 
and temperamental aspects of people. No two people are 
alike. They talk differently and explain a matter differ- 
ently. But it is what they say and not the manner of 
saying it or the inflection of the voice, or the gestures, or 
anything of that kind, ladies and gentlemen. It is the 
effect of what they say that is to control you in this case. 

Now, have you completed your statement, Mr. Mueller? 

The Witness: Yes, your Honor. 

Whe Court: ) Proceed: 

Q. By Mr. Crouch: Have you finished? 

By Sees: 


Q. Were you in court this morning when counsel for 
the government examined a witness concerning the pay- 
ment of some $7,000 in salaries, which he claimed or 
assumed were paid to the officers of the Tavares Con- 
struction Company in violation of the terms of this lease? 

ee’ CS, 
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Mr. Crouch: I will ask government counsel if they will 
stipulate that at the time of the payment of the salaries 
[650] Mr. Rex Seabrook and Mr. Gregory Smith were 
not officers of the corporation. Will you? 

Mr. Landrum: Certainly. 

Mr. Crouch: Thank you. 

Mr. Landrum: If you say they were not, they were 
not. I don’t know. The record shows it was paid, that 
Mr. Tavares’ salary was paid and Mr. Seabrook’s salary 
was paid. 

Mr. Crouch: Mr. Seabrook was not an officer at that 
time, if you will take my statement for it, and we will 
take up Mr. Tavares later. 

Q. By Mr. Crouch: Mr. Mueller, the witness who 
was on the stand at the time that matter was brought 
up, was asked the question: How could you expect any- 
body to buy this leasehold knowing that the lease was in 
default because of this quoted violation? Do you find 
any provision in the contract regarding what happens in 
the event of any claimed default? 

A. Why, yes, the contract provides that. 

QO. What page, please? 

A. Let me look it up. I didn’t know you were going 
to ask me this. 

Q. Well, I may ask you other questions you don’t 
know I am going to ask you. Paragraph 14. What hap- 
pens under that in case somebody claims there is a de- 
fault? What does the contract provide? [651] 

A. JI can only handle one question at a time, Mr. 
Crouch. In the event of a default, this is the language of 
the contract. I don’t want to read an excerpt here out of 
the contract. I want to be fair about it. 

Shall I read the whole section, your Honor? 
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The Court: I don’t know if that is necessary. Of 
course, the jury have the contract before them. 

@e Hyer Crouch: Yes, there is a lot of 1t "Hee 
isn’t apropos. You may read it, if you wish, but 1f you 
can shorten it down by just reading the portion that has 
to do with my question, please. 

A. Well, it cites the reasons for cancellation of the 
contract, and the last one refers to adjudicating the lessee 
a bankrupt. Then I will read on from there, “or for the 
reorganization of Lessee, or for the purpose of effecting 
a composition or arrangement with Lessee’s creditors, 
and any such petition filed against Lessee is not dismissed 
within sixty days, or (d) of any violation of any of the 
terms, conditions or covenants of this lease or extension 
thereof by Lessee and the failure of Lessee to cure such 
violation within thirty days from the giving of written 
notice thereof by Defense Corporation to Lessee.” 

Q. Thank you. Then you conclude from that, do you, 
that before the government could cancel this lease they 
must give the Tavares Construction Company a 30-day 
notice, [652] and then the Tavares Construction Company 
would have the right to cure the default? 

A. That is what the lease says. 

Q. Now, then, applying that particular paragraph to 
the situation brought out by counsel, and assuming— 
assuming—that some of the officers got some salary that 
they weren’t entitled to get under the lease, what would 
be the procedure under the lease then? 

A. The Defense Corporation would notify the Con- 
crete Ship Constructors that they considered that a breach 
of the contract, and then the Concrete Ship Constructors 
would have 30 days to cure that breach. 
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©. Now, when you were on the stand for the City of 
National City, you said that one of the factors which it 
took into consideration was the existence of other leases 
in the San Diego area. What can you tell the jury re- 
garding that? 

A. I repeat what I said before,—that I took into con- 
sideration leases on tidelands similar to the subject prop- 
erty and made a comparison of the properties with the 
subject property, and used those leases as a check of my 
value. 

Q. In your statement made about 10 minutes ago to 
the jury, you used the expression, “so-called rent.” What 
did you mean by that phrase? [653] 

A. The sum of money collected from the Concrete 
Ship Constructors upon the completion of each ship, which 
is designated as rent in the contract, but which is an 
amount which will retire the principal amount advanced 
to the Concrete Ship Constructors for the construction of 
facilities. [654] 

It is called rent but it might also be called an amortiza- 
tion fund. 

Q. By Mr. Crouch: I believe, when you were on the 
stand for the City of National City, you said that you 
were the author of—that you were a member of the Cali- 
fornia Legislature and were the author of various grants 
of these tidelands to the City of National City, is that 
right? 

A. I was the author of the 1923 and the 1925 grants. 

©. And I think that you have testified that one of the 
things which you took into consideration in arriving at 
your opinion of the value of this leasehold was the fact 
that, if under this lease the Tavares Construction Com- 
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pany could purchase this property from the government, 
it would get a fee title. Will you tell the court and the 
jury why you made that statement? 


A. The original grants to the City of National City, 
and we can disregard the 1925 grant because all it did 
was to enlarge the leasing period from 25 to 50 years— 
the original grant to the City of National City, however, 
under the 1923 grant, provided that the lands were trans- 
ferred to the City of National City but it limited their use, 
or their use is limited, under the constitution, for the 
purposes of commerce, navigation and fisheries. And it 
provided further that the lands could never be conveyed 
away by the City of National City. When I said that the 
Concrete Ship Con- [655] structors under their contract 
were to receive the fee title, I meant that they were to 
receive a title from the United States Government which 
did not contain that restriction against conveyance. It 
did not contain any restriction as to leasing the lands. 
As I understand it, however, the court has instructed us 
that we are to consider the same features in valuing the 
land for National City for the purposes of this suit, that 
there is no restriction to the title. 

Q. How did that affect the Tavares Construction Com- 
pany or the value of its leasehold under this contract? 

A. The Tavares Construction Company, had the con- 
tract been completed and had the government conveyed 
this land to them in fee simple, or the Concrete Ship 
Constructors, would have been the only private owners 
who held property on the shores of San Diego Bay. 
They would have been the only ones who had property 
fronting on the waters of San Diego Bay, who had no 
restriction as to the length of a lease they could execute, 
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who had no restriction as to the alienation of the title 
to their property, and that is a very valuable right from 
a business standpoint because very frequently, in fact I 
think usually, a corporation does not have sufficient funds 
to finance all buildings and improvements and all of its 
property and has to borrow. And, as far as I know, 
banks will not loan money to people for the purpose of 
constructing improvements on tideland leases in the vicin- 
ity of San Diego Bay. [656] 


Mr. Crouch: You may cross examine. 


Cross Examination 


By Mr. Landrum: 


Q. I am intrigued by the word “borrow.” What do 
you mean by the word “borrow,” to “borrow money’? 


A. I mean that an organization that wants to build 
buildings on a piece of property and does not have suff- 
cient money to do so usually goes to a bank or to a lend- 
ing institution and borrows money and gives security in 
the form of a mortgage on this property. 


Q. In arriving at your conclusion with relation to the 
fair market value of the interests of Tavares by virtue of 
this leasehold, which is in evidence in this case as Exhibit 
W, you assumed, did you not, that the man who was 
going to buy it was going to make a success of it? 

A. Yes; I assumed he was a good business man. 


Q. Do you think he would have had to borrow money, 
then, if he had a deal like you say here? 

A. I don’t think it is any reflection on any man’s busi- 
ness ability, the fact that he has to borrow money. Even 
the government of the United States borrows money. 
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Q. Asa matter of fact, they do borrow money down 
here in the City of San Diego when they only have a 
lease, do they not? 

A. Ihave no record of any such transaction. [657] 

©. Did you look into that? 

A. I inquired very carefully from Mr. Brennan. 

©. Now, I want you to go back to this legislation 
which you say you introduced in the legislature, both the 
1923 act and the 1925 act. The original act of grant to 
the City of National City provided, did it not, that the 
City of National City should issue bonds in the sum of 
$100,000? Do you remember that? 

Mr. Crouch: I object to that as irrelevant and im- 
material for the reason that no part of the original act 
is now the law of this State. 

The Court: It may be that, in consideration of the 
evolution of title, that would be relevant. I can’t see how 
it would. However, the act is here. Counsel has the 
statutes here. We had better bind ourselves to what was 
said there rather than to a memory of what was said. I 
don’t recall the exact amount of the bonded indebtedness 
which was authorized. I think it was in the act of 1918. 

Mr. Landrum: 1917 or 1918, your Honor. 

Mr. Crouch: Here it is in the 1923 act. And here 
iemees!O25 act. 

The Court: I think all that the 1925 act did was to 
enlarge the period, as I recall. 

©. By Mr. Landrum: The original act, which is 
Chapter 28, Session Laws of California for 1917, in Sec- 
tion 6 thereof, [658] provides, does it not, that the City 
of National City shall expend not less than $100,000 
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remember that? 

A. Just dimly. As a matter of fact, I haven’t read 
the 1917 act lately. 

Q. You are the author of the 1923 act, are you not? 

A. Yes, sir. 

Q. That provision was left out of the 1923 act of 
which you were the author, was it not? Be Nes: 

Q. Why? 

Mr. Crouch: I object to that as immaterial. When 
the legislature made the regrant of these tidelands to the 
City of National City in 1923, the 1917 act and all of its 
provisions became obsolete. I would like to pass the acts 
up to your Honor. 

The Court: I read them at one time but I will read 
them again. I don’t believe it all became obsolete; that 
there were certain features that were corrected by that 
act. Just hand them to the clerk and he will hand them 
to the court. 

Mr. Landrum: I will hand them all up. 

The Witness: What was that question, please? 

Q. By Mr. Landrum: The question that I asked was 
that provision was not renewed in the 1923 act of which 
you were the author. Why? [659] 

The Court: The objection is overruled. 

The Witness: Frankly, I don’t remember. 

Q. By Mr. Landrum: Did I understand you to say 
that you were the sponsor of the 1923 act of the State of 
California? 


A. Yes, sir. But that was 24 years ago. 
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Q. And the original act provided that the City of 
National City should float a bond issue of $100,000 and 
spend it on this land, didn’t it? 

A. I told you I hadn’t referred to the 1917 act lately. 
So, consequently, I cannot give you an intelligent answer. 

I will be glad to read it and, if the act says so, that 
must be true. 

Q. Can you tell me whether the City of National City 
did comply with the provisions of the 1917 act and float 
a bond issue of $100,000 and spend it in the improvement 
of this land? 

Mr. Crouch: That is objected to as incompetent, ir- 
relevant and immaterial. 

ihe Court: JOverruled 

The Witness: No, I can’t tell you that. 

QO. By Mr. Landrum: Your original act provided that 
the City of National City couldn’t enter into a lease for a 
period of longer than 25 years, did it not? 

A. That is right. [660] 

QO. And you amended that provision, did you not? 

exp SL Cabral. 

QO. Why? 

A. Frankly, I can’t tell you why, what were the reas- 
ons given, but it is obvious the 25-year period wasn’t long 
enough. 

QO. Why wasn’t it long enough? 

A. A person wouldn’t go in on a 25-year lease and 
make the same investment that he would on a 50-year 
lease. I found that to be the case when Consolidated 
moved in here. They very nearly didn’t. come in here be- 
cause they were limited to 25 years. 
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Q. I understood you to say you had made a very care- 
ful study of the leases entered into by the City of San 
Diego, did you not? Ne Lalit, 

Q. What is your knowledge of those leases? 

A. Thevevany. 

©. They have got some 25-year leases there, haven’t 
they? Ewe they have. 

Q. And some for 50 years? 

A. The City of San Diego has a right to make 50- 
year leases. 

Q. Do you know of any of those leases you investigat- 
ed [661] in the City of San Diego that were 50-year 
leases? A. Yes, sir. 

©. Were you the author of the 1925 act? 

A. Yes, sir. 

Q. On behalf of National City? A. Yes® sir. 

Q. The 1925 act provides that as to unimproved lands 
they may enter into a lease for 50 years, together with an 
extension thereof for another 50 years, does it not? 

A. I don’t believe the extension clause is in there. 
I don’t think so. 

The Court: I will hand that statue to you and you 
may examine it. 

The Witness: I was mistaken. This is the language: 
“When wharves, docks or piers have not actually been 
constructed, provided that, where any of said lands are 
now leased for a period of less than 50 years, the City of 
National City may extend or renew the same, or make 
new leases thereon, except that the term of such exten- 
sion or renewal or new lease shall not exceed 50 years 
from the date of such extension or new lease.” 
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Q. By Mr. Landrum: At the time you made your 
appraisal or at the time you prepared yourself to testify 
in this case, you knew of the existence of a lease to the 
San Francisco Bridge Company, did you not? [662] 

A. Yes; I did. 

©. The San Francisco Bridge Company is a party to 
this action, for whom you appeared when you testified 
here in this court room before? That is right, isn’t it? 

A. Iam sorry; I don’t understand you. 

Q. The San Francisco Bridge Company is a party to 
this action and they were a party and in this case when 
you appeared here and testified the other day? 

A. That is correct; yes, sir. 

©. Now, you also were aware of the fact that the 
Tavares Construction Company had received from the 
City of National City a lease which it took in the place 
of the lease of the Allied Construction Company lease it 
had, which was dated January 1, 1942, didn’t you? 

Je ES 

©. You knew that that lease had been assigned by 
the Tavares Construction Company, under and by virtue 
of Plancor 407, which is in as Exhibit W, to the Defense 
Plant Corporation, did you not? A, 1 diet 

Q. And, therefore, that the government of the United 
States was the owner of the lease on this property cov- 
ering that 18 acres, didn’t you? A. The assignee. 

Q. Now, in your figure here that you have put up 
both [663] before and now, did you consider that that 
lease had any value to the government of the United 
States? A. No; I did not. 

Q. If that lease had no value to the government of 
the United States, then how can this other lease that you 
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are talking about have a value as against the government? 
That lease was somthing that the government owned, 
wasn’t it? 

A. Let me understand your question, please. What 
do you mean by “this other lease”? Do you mean the San 
Francisco Bridge Company lease? 

©. The San Francisco Bridge Company, on this one 
right now that you are talking about, Plancor 407. 

A. First of all, I have never expressed an opinion as 
to the San Francisco Bridge Company lease having any 
value. Now, as to Plancor 407, the elements of value 
which I find in that contract, which is a lease and an op- 
tion, do not include any bonus value for the lease itself. 

Mr. Landrum: May I have this marked, please? 

The Clerk: Plaintiff’s Exhibit 5 for identification. 

Q. By Mr. Landrum: In other words, as I under- 
sand it, you feel that the fact that the government has 
a lease here which runs for 20 years, I believe, on 18 acres 
in Parcel 1, and that that belongs to the government, that 
the government shouldn’t claim any value for it? Is that 
what you [664] say? 

A. I said that I ascribe no bonus value to that phase 
of the contract between the government and the Concrete 
Ship Constructors. 

Mr. Crouch: May I inquire what this is that counsel 
is showing the witness? 

The Court: I haven’t any idea. It hasn’t been offered. 
It should be shown to counsel before it is offered. 

Mr. Landrum: At this time, if the court please, I 
offer in evidence a copy—I don’t have the original—of a 
lease which I have been referring to as the lease of the 
City of National City to Tavares, for the 18 acres, which 
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was assigned to the Defense Plant Corporation, and I ask 
counsel to stipulate with me it may go in evidence. 

Mr. Crouch: No objection. [665] 

Mr. Monroe: The City of National City will be bound 
by this testimony, but we will object to it as no sufficient 
foundation laid, there being no showing of any ordinance 
for the assignment which is required by the statute. 

The Court: If you are objecting as to the authenticity 
of the proffer, I will have to sustain the objection. What 
do you mean by that, Mr. Monroe? Do you mean the 
instrument which counsel produces and which he states is 
a correct copy, do you mean it has not been certified? 

Mr. Monroe: No, I make no objection as to that, your 
Honor, but I do object to any evidence as to an assign- 
ment without showing the authority to assign, as 1s re- 
quired by the statute. Frankly, it is my position that 
there is no valid assignment. 

Mr. Landrum: Then you contend Exhibit W, which 
is Plancor 407, is not a valid instrument, as I understand 
ith? 

The Court: I think rights have at least been asserted 
under the theory that there was a valid lease by the muni- 
cipal corporation, and also there was a valid lease trans- 
ferred by the lessee of the municipality to the United 
States, or, to the Tavares and to the United States. I 
think we have been proceeding upon that theory, and un- 
less there is some question as to the authenticity of the 
purported copy which counsel for the government pro- 
duces, I am inclined to overrule the objection. [666] 

Mr. John M. Martin: If the court please, I have 
supplied counsel for the government, at his request, with 
the mimeographed copy which he holds. To the best of 
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my knowledge, it is a true copy. However, the original, 
with certain endorsements thereon, is on file with the clerk 
of the Superior Court in connection with another case. 
Subject to verification by counsel and upon examination 
of the original, I will state it is a correct copy. 

The Court: Of course, if there be anything upon the 
original instrument that is not impressed upon the copy 
which Mr. Landrum has produced, and which he obtained 
in the manner stated by Mr. Martin, you have a right to 
conrect it 

Mr. Monroe: Your Honor, I am not making any 
point as to the correctness of the copy. The point that I 
am making is that there has been no ordinance authoriz- 
ing any assignment of the lease. The lease itself is valid 
in the first instance. I make no claim to the contrary. 

The Court: No assignment to whom? From whom 
to whom? 

Mr. Monroe: No assignment to the Defense Plant 
Corporation. 

Mr. Landrum: If your Honor please,— 

The Court: Just a moment. I want to refresh the 
court’s recollection on something. You do not question 
the regularity of the lease from the municipality to the 
Tavares Construction Company? [667] 

Mr. Monroe: No, certainly not. 

The Court: Dated January 1, 1942° 

Mr. Monroe: That is correct. 

The Court: The objection is overruled. 

The Clerk: This is Plaintiff’s Exhibit No. 5 in evi- 
dence, heretofore marked for identification. 
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(The document, heretofore marked Plaintiffs Exhibit 
No. 5, was received in evidence.) 


[Plaintiff’s Exhibit No. 5—Tidelands Lease and As- 
signment thereof. This is same as Exhibit 3 attached to 
Amended Declaration of Taking and copied herein at 
pages 129 to 135.] 


QO. By Mr. Landrum: I understood you to say that 
you ascribe or that you give no bonus to that lease; is 
that right? Ay Whateicweomnect. 

Q. So in order that we may understand what you 
mean, what do you mean by a bonus upon a lease? 

A. That is an expression and term used to indicate a 
premium value on a lease. 

Q. ‘In other words, if I may suggest it to you, it is the 
price which an owner might receive on the open market 
for cash for his leasehold interest over and above the rent 
reserved or the rent that he would have to pay for it; is 
that right? A. Dhaticeeornect. 

Q. Now, there in that exhibit is a lease which the 
government of the United States held, running for a pe- 
riod of 20 years on 18 acres of parcel 1, isn’t it? [668] 

AD Oi taigeis enlente 

Q. That lease, which was owned by the government, 
you say had no bonus? A. Not in my opinion. 

Q. But the lease which Mr. Tavares had you say had 
a bonus of $500,000° 

A. Now, just a minute. Let’s clarify that. 

Q. All right. 

A. In the first instance, you were talking about a 
lease on 18 acres of land from the City of National City 
to the Concrete Ship Constructors. In the second in- 
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stance you are talking about a lease, coupled with an op- 
tion which essentially is a contract, involving not only the 
18 acres in question, but more acreage, up to approxi- 
mately 100 acres, involving certain rights as to the pur- 
chase of a $2,700,000 ship plant, and involving many 
more things other than this 18-acre parcel of land. 

©. Now, just to make it plain, that one isn’t worth 
anything at all, that is right, and that is 18 acres out of 
this very same land, isn’t it? 

A. I say that the lease has no bonus value. 

Q. All right. So what your testimony really boils 
down to, in so far as Tavares Construction Company is 
concerned, it comes out the same way, in other words, it 
is your opinion that a man would pay $500,000 more for 
this setup that we [669] have here, for a shipyard com- 
pleted and in operation in 1944, December 23rd, than he 
would have paid for that same shipyard in operation on 
the 10th day of November, 1942. 

A. No, I think I would like to clarify that. My state- 
ment is that a buyer would have paid to the Concrete 


Ship Constructors the sum of $500,000 for their rights 
under the terms of Plancor 407. 

Q. Yes, sir. And you read to this jury the important 
portions, or all of the portions in Plancor 407 that you 
considered of any importance, didn’t you? 

A. I consider all of them of importance. I didn’t 
read them all. They all go to make up the whole picture. 

©. In response to counsel’s questions, you said you 
had studied it, did you not, and you read to this jury the 
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portions thereof which you said you took into considera- 
tion and which you considered of importance, didn’t you? 

A. Those portions which I read were included among 
all of them, but I had to take them all into consideration. 

Q. All right. But to just put it plainly, you did not 
read paragraph 24 to them, did you? 

A. No, I did not read all of the provisions of Plancor 
407, because I did not want to take the time of the court. 
I have said that repeatedly during the examination. 

Q. Did you consider paragraph 24 of Plancor 407 of 
any importance to a man who might be going to buy? 
Did you [670] read that paragraph to them, Mr. Wit- 
ness? 

A. Yes, I read that, and I gave it very much thought. 

Q. Did you read it to this jury today? 

A. No, but J would be very happy to. 

Q. All right. Now, let me ask you: paragraph 24 
provided that the ‘Lessee will not without prior written 
consent of Defense Corporation and the approval of the 
Maritime Commission sell, assign, or pledge this lease or 
any of its rights or obligations hereunder, or sublease or 
permit the use by others of any of the property covered 
by this lease.” 

With that clause in there providing that that lease can- 
not be assigned without the written consent of the Mari- 
time Commission or the Defense Plant Corporation, do 
you think some man would pay $500,000 for it? 

A. Well, before I can answer that question intelli- 
gently, I would like to know this: Is it your position 
that the lease cannot be assigned? 

Q. Iam not taking any position, Mr. Witness. I am 
asking you to testify. Now, you told us that, in your 
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opinion, a man would pay a bonus of $500,000 for a 
lease that had that clause in it, didn’t you? That is what 
you said? 

A. JI am very sorry. I don’t like to disagree with 
you. If I conveyed that thought to you, I didn’t mean 
to. I said that a man would pay a price of $500,000 for 
the [671] rights and benefits which Concrete Ship has 
under this agreement, Plancor 407. 

OQ. Well, how much do you think he would deduct, if 
you say he would pay that for those rights, how much 
would he deduct from that on account of that paragraph 
24 being in there? 

A. I asked the attorneys for the Concrete Ship Con- 
structors as to the meaning of this and what its status 
would be in the condemnation case, and they said that the 
condemnation itself, the taking by the government, con- 
stituted a sale or a taking, a deprivation of the Concrete 
Ship’s rights under this contract, and that consequently, 
in order to put any value on this whatsoever, it would be 
necessary to ignore that one clause, and I so did. 

Q. All right. Now, it is your testimony that, if you 
don’t ignore one portion of that agreement, then you 
couldn’t give Tavares Construction Company anything; 
isn’t that right? 

A. Well, there we go right back to my question. 

©. Yer 

A. I must ask you to clarify your question to me be- 
fore I can answer. I am sorry, I cannot answer your 
question. 

Q. All right. Now, I understood you to say that you 
had made a very careful inspection and investigation of 
the leases which have been executed by the City of San 
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Diego and [672] which you used as a basis for your ar- 
rival at your conclusion of the fair market value of Ex- 
hibit W; is that right? ims a check. 

QO. Now, I want you to pay particular attention to 
the question that I am asking. You have been here in 
the court room throughout the trial of this action, have 
you not? A. Most of the time, yes, sir. 

©. You have heard some testimony from the witness 
stand with relation to leases executed by the City of San 
Diego, have you not? (em es, sit. 

Q. Iam going to ask whether or not the City of San 
Diego makes what they call a lease map, on which they 
carry all of the leases executed by the City of San Diego. 

A. Yes, sir. 

Q. I will ask you if you have had an apportunity to 
examine that lease map and know its contents. 

A. I have. 

Q. I will ask you whether or not there was a single 
lease entered into by the City of San Diego from the year 
1939 clear down to and including the year 1944, up until 
the first day of October thereof, where the annual square- 
foot rent for the first five years thereof exceeded over 
one cent per square foot. First, can you answer me “Yes” 
or [673] “No,” please? 

A. No, I can’t. That is the truth, but not the whole 
truth. 

Q. All right. That is the truth. 

A. But not the whole truth, 

Q. That is what we want, is the whole truth. You 
heard that testimony from this witness stand, didn’t you? 

A. Wes, sir, I did 
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Mr. Crouch: Now, pardon me, counsel. I thought 
you were going to let him tell the rest of it. 

Mr.’ Landrum: Iam going to. I am going to ask him 
now to tell us the rest of it. 

Q. By Mr. Landrum: The question which I have 
asked you was the rental for the first five-year period; 
that is right, isn’t it? A. Yes, sir. 

However, those leases do provide that as they progress 
the rental is increased. Is that the truth about it? 

A. That is true, and now with your permission,— 

QO. Yeametn. 

A. —lI would like to withdraw my first answer to 
the previous question, in order to check. I have a record 
of every lease and permit here, and it is my impression 
that there are one or two that started at a higher 
rate. [674] 

©. Well, there is one, the Campbell Machine Company 
lease, entered into October 1, 1944. It is the map letter 
2S 

QO. What do you find? 

A. I find another. I am sorry. 

Q. All right. Give it all to us. 

A. There is a permit, which is a year-to-year agree- 
ment, to the Farm Securities Corporation, which is one 
and one-half cents per year. 

Q. Now, you found the Campbell Machine Company 
lease? fweeevcs, | have it here. 

Q. And the initial rent on that is two cents, isn’t it? 

A. May I ask you the date of that lease? 

©. Yes, sir. The first day of October, 1944, 

A. Yes, that lease started out that way. 


910 Tavares Construction Company, Inc., et al., 


(Testimony of Edwin A. Mueller) 


Q. Now, I think it is proper that I should ask you 
to do this for us. Explain to us how it comes about that 
some of us sometimes say that these leases carry a rental 
of three cents or four cents, and then we will get this 
straight. 

A. That comes about due to the fact that these leases 
are for a greater period of time than five years. Most of 
them are for 20 or 25 years, and they graduate each year 
or each period, and with your permission | will read a 
typical lease. May I? 

Q. You don’t need to take the time. I don’t think 
[675] it is necessary. 

A. They increase from one cent in the first five years 
to two cents in the next five, four cents in the next ten, 
and five cents in the next five years; and it is my con- 
tention or my belief that gives an average rental of 3.2 
cents per square foot per year for that lease. 

Q. All right. Now, are you of the opinion that the 
use of the facilities of the shipyard were increasing? 
You said something about the demand for ships. Are 
you of the opinion that the use of these facilities of this 
shipyard were increasing from 1943 to 1944, or decreas- 
ing? 

A. Iam of the opinion that they might have increased 
or decreased, that things were in such an uncertain state 
that we didn’t know which way the war was going, and I 
wouldn’t attempt to say whether they would increase or 
decrease. . 

Q. Well, did you make any absolute study of the 
records of the Tavares Construction Company to deter- 
mine exactly what did happen there in 1942, 1943 and 
1944? A. Yes, I did examine the records. 


vs. United States of America 1 I 


(Testimony of Edwin A. Mueller) 


Q. Did you find that in the year 1942, which I be- 
lieve was the year these facilities were first installed and 
were used, that the total direct hours that this machinery 
was used was 1,534,000 hours? 

A. Ican’t recall the number. If you will let me [676] 
see the exhibit, I will be glad to tell you. 

Q. Will you take this exhibit, Plaintiff’s Exhibit 4, 
and tell us what it actually shows as to whether the work 
in that yard was going down or coming up in 1944? 

A. In the fourth paragraph on the first page appears 
this table: 1942, 1,534,000 total direct hours; 1943, 7,- 
283,000 direct hours; 1944, estimated, 2,742,000 hours. 


Q. That letter was written by Mr. Eisenman? 
A. It bears his signature, yes. 


Q. Doesn’t it indicate to you, sir, that the work which 
was being done there in that shipyard was going down 
in place of coming up in 1944? 

A. No, it does not. It indicates there were less hours 
put in, but it doesn’t indicate the cause of that to me. It 
might be a lull in between contracts. It might be occas- 
ioned by many other factors than lack of work. 


QO. Do you call a difference between 7,283,000 and 
2,742,000 a lull? ae ellis a Sap! 

Q. Now, as a matter of fact, on the date on which 
you have been asked to value these properties, they were 
working on their last contract for the construction of 
ships for the government, weren’t they? 

A. I believe they were. 


Q. All they had left to do was to complete two more 
[677] barges, didn’t they? 
A. That seems to have been the record. 
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Q. All right, sir. Now, in arriving at your conclusion 
with relation to the fair market value of this Exhibit W, 
or Plancor 407, you first had to determine how much the 
Tavares Construction Company would have to pay to 
acquire the land and the facilities under clause (b) of 
paragraph 15, which is the option clause, didn’t you? 

A. That is correct. 

Q. All right. Now, how much did you include in 
your figure for the cost of the land? 

A. As I explained at some length before, in my direct 
examination, I had no cost of the land to go on under the 
terms of Plancor 407. 

QO. Yes. 

A. So I estimated the value of the land at the amount 
which I appraised it for in the National City case. 

Q. All right. Now, we will start off with that as a 
basis. You used your appraisal in the case that we are 
concerned with here to estimate the amount of money 
that would be the first money, we will say, that they would 
have to lay down; is that right? A. Yesacie 

©. Had you not been employed by the Tavares Con- 
struction Company, what would you have used? [678] 

A. I wouldn’t have made an appraisal of Plancor 
407. 

©. Had you not been employed by the City of Na- 
tional City, then what would you have used? 

A. Really, Iam sorry. I can’t understand your ques- 
tion. 

Q. All right. How much then did we start off here 
with for land? 

A. Before I answer your question, I want to say this, 
that I made these estimates but when I reached my con- 
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clusion as to the value of the lease and the option I did 
not reach it by adding all these estimates together. 

Q. Well, it comes out pretty close to an addition of 
it, doesn’t it? A. No, it doesn’t. 

Q. All right. I want to use what you actually used. 
You came in here and said it would take about $3,000,- 
000 to purchase this thing. Go ahead and let’s have you 
give us your land, please. 

A. The basis of the land that I used was $617,000, 
the amount I testified to. 

Q. $617,000. Well, that didn’t include parcel 4, it 
didn’t include parcel 10, and it didn’t include parcel 11, 
did it? 

A. No, sir. I did include those later, however. 

Q. When did you include those? [679] 

A. I made an appraisal of those. I am talking now 
about National City land. 

Q. But I am talking about how much you put in when 
you started to evaluate. When you started to figure the 
bonus on Exhibit W did your $617,000 include parcel 4, 
parcel 10, and parcel 11? 

A. I didn’t go at it quite that way. 

QO. Well, did you put anything in for them? 

A. Yes, I did. 

QO. What did you put in for them? 

A. I put in $11,600 for parcels 4, 9, 10 and 11, differ- 


Q. What do you mean? A. Difference— 
Q. Difference? What do you mean, “difference”? 
A. As between 1942 and 1944, 
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Q. Why did you figure them in 1944 when the gov- 
ernment was condemning them in 1942? 

A. Yes, but I am assuming and my testimony is based 
as of December 23, 1944, the date of the taking. 

Q. Didn’t you include anything that the government 
was going to have to pay for them? That was your 1942 
valuation, wasn’t it? JI don’t understand you. Am [— 

A. Perhaps J haven’t made myself clear. The 1942 
valuation of parcels 4, 9, 10 and 11 was $23,000. [680] 

©. Well, did you include that here? 

A. Now, just a minute. 

Q. All right. 

A. The 1944 valuation was $34,000. The difference 
was $11,600 odd. I am dropping the odd dollars. 

QO. Why didn’t you put in the $34,000? Isn’t that 
what you figure the government was going to have to pay 
HOw mite 

A. No, I am figuring the difference between 1942 and 
1944. I am not figuring what the government is going 
to have to pay for it. I am figuring the value of the lease 
and option. 

Q. And didn’t you have to figure what the govern- 
ment was going to have to pay for the land? That is the 
first figure you had to put down, isn’t it? 

A. That is what I did. 

Q. All right. Tell me, and we will get along. 

A. I figured the difference of all the land—the differ- 
ential of all of the land between what the government 


would have to pay for it and what it was worth under the 
Concrete Ship option at $320,000. 
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QO. Well, to do that you would have to figure what 
the government had to pay for it. How are you going to 
figure a difference, without knowing what you start with? 

A. I did. I just told you what I started with. [681] 


Q. $617,000? A. Plus the 34,900. 

Q. All right. How much did you include in your 
figures for the interests of the San Francisco Bridge Com- 
pany, which the government must have acquired in order 
to carry out Exhibit W? 

A. That interest is included in the amount which I 
allocated to National City as a part of the fee. 

©. How much of the $617,000 that you allocate to 
National City did you figure for the San Francisco Bridge 
Company? 

A. I stated before, and I will repeat again I did not 
allocate any portion of that to the San Francisco Bridge 
Company. I appraised that land in fee. The total includ- 
ed all its parts, including the San Francisco Bridge. So 
far as the government is concerned it pays National City 
the amount. If the San Francisco Bridge Company re- 
ceives anything out of it, that amount will come out of the 
amount which is paid to National City. 

Q. Well, didn’t you figure—didn’t you take down in 
arriving at your conclusion,—you knew the San Francisco 
Bridge Company had the lease, didn’t you? 

A. I did. 

Q. Well, didn’t you figure they were entitled to any 
bonus? [682] 

A I figured it and I ignored the San Francisco Bridge 
interest to this extent, that it is all included in the Na- 
tional City land. It is a part of the whole. 
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Q. The San Francisco Bridge Company had a pier on 
its property, didn’t it? A. It did. 

Q. Didn’t you have to figure the value of that pier 
in order to arrive at any figure at all for the City of Na- 
tional City, if you included it in their figures? 

A. I figured, as I said before, the value of the land 
included in with National City. I ascribed no special 
value to the San Francisco Bridge Company lease or op- 
tion. 

Q. You are getting the interests which the San Fran- 
cisco Bridge Company had, though, if Mr. Tavares takes 
up this option, aren’t your A. Yes. He is getting— 

Q. Calling your attention to this exhibit here, which 
is in evidence as one of the defendants’ exhibits, it is the 
model, that interest of the San Francisco Bridge Com- 
pany laid right in here (indicating), didn’t it? 

eX Yes, | believesse: 

©. That is the best part of it, isn’t it, in your opinion, 
and you are an appraiser? 

A. No, sir, there is no best part. It is all usable, 
and one part—you cannot say that the one part is better 
[683] than the other. It all makes up one unit. 

Q. Calling your attention to Government’s Exhibit 1 
over here, I am now pointing to parcel 7 on Government’s 
Exhibit 1, right here. That parcel severs parcel 2, parcel 
3, parcel 6 from the water, doesn’t it? 

A. No, sir, it is all in one ownership. I think we went 
over that thoroughly the last time you examined me. 

Q. Well, do you object to going over it again now you 
appear here for another defendant? A. Wo, 
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Q. In arriving at the conclusion which you have given 
us with relation to the fair market value as to their bonus, 
or what he would get as a bonus for the purchase of this 
property, am I correct in saying that you have put the 
land in there at $651,900? If I add your $34,900 to your 
$617,000, then am I correct? The figure that I have, and 
I will repeat it for you, is $651,900. Do you have a diff- 
erent figure? 

A. I didn’t go at it quite the way you are doing it. 
That is why I am so slow. I have the value of the Na- 
tional City property at $617,000. Then IJ have the value 
of parcel 4 and parcels 9, 10 and 11 at $34,000. 

Q. All right. You didn’t say $34,900? 

A. Ye@smiiliet is it. 

©. Then if you add the two together you would get 
[684] $617,000. Now, in arriving at that conclusion 
you have fixed that figure as the value of this land as it 
stood on December 23, 1944 and as it would have to be 
conveyed to Tavares under his option, haven’t you? 

A. No. Now, let’s straighten this out. 

Q. All right. 

A. The value that I gave to you of $617,000 was the 
value of the land to National City in 1942, and of Area 
A, in 1944, 

Q. Now, let me ask you another question. That is 
clear enough. Did you have available to you what is in 
evidence in this case as Exhibit Q when you made this ap- 
praisal, in order that you might know how much money 
the government of the United States through the Defense 
Plant Corporation had spent in the making of the wet 
docks, and all of those things? 

A. Yes, I had all of those figures. 
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Q. You placed a valuation of $651,900 on that land. 
When you were buying it under the option from the gov- 
ernment did you take into consideration the fact that in 
the preparation of that land the government had spent 
$515,000? A. I excluded that. 

Q. You excluded it? 

A. For the reason that that is included in your facili- 
ties cost. [685] 

©. Then what else did you add now to this $651,000 
to get the buying price? 

A. I added a 50 per cent increase in all parcels except 
area A. That is $308,950. 

QO. $308,950. All right, sir. Now, what else? 

A. Then I added an additional value to area A of only 
$67,000. 


Q. What for? 

A. For the rise in value of the land, exclusive— 

Q. $67,000 more for parcel Ar A. Thhats 
right. 


Q. Now, parcel A, you gave that an increase separate 
from the others. Is that the way I understand it? 
That is right. 

All right. Now, what else? 

That gave me a total of $994,000. 

$994,000, yes, sir. 

From that I subtracted the cost to National City. 
Then what? 

The cost of the land to the government of the 
National City land. 

Q. You subtracted the cost to the government of the 
National City land? 

A. ‘This is the value under the option. 


SO PO>O> 
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Q. I know, but why did you subtract the cost to the 
[686] government of the National City land when you 
started to figure how much you were going to pay on the 
option? 

A. The value of your option is the difference between 
the cost of the land and the facilities. One of the values 
of the option is the difference between the cost of the 
land and the facilities to the government, and its actual 
value at the date of the exercise of the option. 

Q. Yes. But in order to arrive at the bonus that 
would be paid, you have got to know how much Mr. Tav- 
ares would have to pay to take up this option, wouldn’t 
your A. That is right. 

Q. All right. If you are basing it on your testimony, 
he would have to pay $617,000 for your original land 
valuation that you testified to here the other day, wouldn’t 
he? 

A. He would to the City of National City. 

Q. Allright. Then you figured that between the 1942 
and the 1944 valuations there was an increase in the valu- 
ation of that land by virtue of the general rise in prices 
of $308,950? A. That’s right. 

Q. All right. Now, that isn’t proper to be included 
in your figure as to the cost, is it? 

A. That is not included as costs, no. 

All right. Let’s take it out, then. 

A. I never had it in. [687] 

Q. All right. Then you say something about having 
added $67,000 for the increase in parcel A. That doesn’t 
belong in here either, does it? 

A. It does when you are figuring the difference in 
value. 


920 Tavares Construction Company, Inc., et al., 


(Testimony of Edwin A. Mueller ) 


O. I know. I am going to get that. But you are 
getting to the second question I was going to ask, and 
that is the trouble with us. Now, you have a total of 
$651,900, you add to that 2,141,000, which is the agreed 
amount, agreed to between the paries to this action, that 
the depreciated cost of those facilities would be; that is 
right, isn’t it? 

A. Yes, if you are going to do it that way. 

Me Landrum:  Yesjesin 

The Court: I think we will suspend now for a few 
minutes. Ladies and gentlemen, we will take a short 
recess. Remember the admonition. 

(A short recess was taken.) 

The Court: All present. -Paeceed: 

QO. By Mr. Landrum: Now, Mr. Mueller, I believe 
you started off with a land valuation of $651,900 and, of 
course, you accepted and used the agreed figure as arrived 
at between the parties as to the depreciated value of the 
facilities, did you not, that is shown in here in Exhibit 
Ol believer A. Yes slvdid: 

Q. And that, then, added to what you have used as 
a land value, would make a total of $2,792,900? Is that 
the way you figured it? 

A. No; that isn’t the way I figured it. 

Q. Did you add those two together? 

Mr. Crouch: JI think you should let the witness finish 
his answer. 

fihe Courts cs. 

The Witness: You are figuring it the way I didn’t 
figure it. If you care to let me explain it to you the way 
I figured, I think it will save time. 
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QO. By Mr. Landrum: I will be glad to as soon as 
you answer one more question and that is that you add 
$6,591,900, which you figured as the cost of the land, plus 
$2,141,000, and you get a total of $2,792,900, don’t you? 

A. Those two figures added together will give the 
figure you have stated, I think, although I haven’t added 
[689] them, but I don’t agree they represent the things 
you ‘say they represent, and I would like to explain to 
you the way I did it. 

QO. All right; I will ask you to do that as soon as I 
ask you one more question. 

Mr. Crouch: I submit, if your Honor please, that the 
witness should be allowed to explain his answer before 
being examined on another phase of the subject— 

Mr. Landrum: I will say to your Honor— 

Mr. Crouch: Pardon me; I haven’t quite finished. I 
thought counsel had promised the witness that, as soon 
as he asked him one more question, he would let him do 
the explaining. 

Mr. Landrum: All right; I will do that now. 

©. Go ahead and tell us how you figured it and let 
me write it down. 

A. We were discussing the land. The value of all the 
parcels as appraised in 1942, the National City tidelands, 
was $617,900 and add an additional value, as of 1944, to 
that figure of $67,000 for Area A. Then, I add an addi- 
tional value, as of 1944, of $308,950. 

The Court: What is that for? 

The Witness: That is a 50 per cent increase in the 
value of all parcels except Area A. That gives me a 
figure of $994,187, which is the total value under the Con- 
crete Ship op-[690] tion of the National City tidelands. 
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The difference payable to National City is my original 
sum of $617,961, which indicates an added value under 
the Tavares or Concrete Ship option of $376,226. 

Now, as to Parcels 4, 9, 10 and 11, I found a value, in 
1942, of those parcels of $23,326. J found a value, in 
1944, of those parcels of $34,989. There is a difference 
in value in the two dates, in the two groups of land, of 
$11,663. This is added to the difference in value of the 
National City tidelands, which gave me a total difference 
in value in lands of $387,899, which would be the indi- 
cated gain in the difference in the value of the lands. 
However, I want to stress again that I did not take that 
figure as my opinion for the value of the lease and the 
option. That is merely an indicator. 

Q. Is there anything else, sir? A. Nowisin 

Mr. Landrum: All right; that is all. 

Mr. Crouch: What isealle 


Mr. John M. Martin: The defendant Concrete Ship 
Constructors rest, if your Honor please, with one possible 
exception. J haven’t yet made known to the jury certain 
indicated paragraphs of the stipulation and I assume, in 
due course, that may be done. 

The Court: Oh, yes. That may be done. Do you 
want to [691] proceed now, Mr. Landrum, with the gov- 
ernment’s case? 

Mr. Landrum: Iam ready, your Honor. 

The Court: Very well. 

Mr. Landrum: Ladies and gentlemen of this jury, we 
have now reached the point in the trial of this case where 
it is my purpose to state, and very briefly, what the testi- 
mony which the government of the United States will 


vs. United States of America OZ5 


be as adduced from that witness stand. Of course, you 
understand that until now you have only heard the case 
of the other side. We shall present the testimony which 
we present as expeditiously as it may be possible for us 
to present it. We realize that cases of this character are 
somewhat drawn out and possibly somewhat wuninterest- 
ing. It is the desire of all of us, I am sure, to present 
this matter to you fairly. 


The question which you will be called upon by his 
Honor, as I apprehend, to determine here is simply what 
is the just compensation which the government of the 
United States should pay to these people by reason of the 
fact that it has, by virtue of its powers and for purposes 
of public policy, seen fit to take and to cancel the lease- 
hold interest of the Tavares Construction Company. 


We will, first, present to you, ladies and gentlemen, 
witnesses who will tell you of their qualifications generally 
to determine the question of fair market value of these 
lands. They will follow and give to you a statement of 
their special [692] study and investigation in order that 
they might arrive at an opinion with relation to the fair 
market value of these particular lands. 


I believe it is fairly well understood now that the date 
of valuation upon which the lands should be valued, even 
including Parcel A, is November 10, 1942. 


That is the problem which I believe you will be called 
upon by his Honor to solve in arriving at your verdict 
with relation to the Jand. There may be some testimony 
here to the effect that Parcel A was first entered upon 
on the 27th or 28th day of August, 1942. That question 
has not definitely been settled. If it is thought advisable 
and necessary, we will give you their estimates of the 


924 Tavares Construction Company, Inc., et al., 


valuation of Parcel A on the 27th or 28th day of August, 
1942. 


These gentlemen whom we will present will be Mr. 
Ewart Goodwin of the City of San Diego. He will tell 
you who he is and what his experience has been. He will 
tell you of the efforts he made to investigate this situation. 
He will tell you of the efforts that he made to determine 
sales of lands, similar lands and comparable to this land, 
in the locality in which these were located. He will tell 
you of his investigation of leases and rentals and he will 
give to you the workings of his mind as he arrives at his 
opinion. And, while I may not have it exactly as I feel 
that he will give it to you, I say to you that Mr. Good- 
win will tell you that, in his [693] opinion, the fair market 
value of all of the lands, including all of the interests 
therein, as of November 10, 1942, was the sum of $310,- 
478. He will tell you how he arrived at it. He will tell 
you that includes, within itself, his figure with relation to 
the leasehold interest of the San Francisco Bridge Com- 
pany. I am not sure, and I don’t want to misstate, that 
that includes his figure with relation to the interest of Mr. 
Johnson. That is Parcel 9. In any event, his figure will 
be in the neighborhood of $310,478. 


As the matter is now outlined in my mind, he will be 
followed by O. W. Cotton of the City of San Diego. He 
will tell you of his general qualifications and experiences. 
He will tell you that he went upon these premises, for the 
purpose of making a specific appraisal thereof, in the 
month of September, first, 1942; that he went there at 
the request of the Maritime Commission and the Tavares 
Construction Company, jointly; that he made his investi- 
gation. He will tell you what he did. He will tell you 
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that from then on he has continued his investigation. He 
will tell you what, in his opinion, the fair market value of 
this land was. And, when I say “land,” I am talking about 
everything in this case except the lease, coupled with an 
option, of the Tavares Construction Company, which you 
have in your hands and which is Exhibit W. He will 
tell you that, in his opinion, the fair market value of 
these premises, as of November 10, 1942, was [694] ap- 
proximately $220,000. 

Then we will bring to you Mr. George Schmultz of the 
City of Los Angeles. He will tell you of his general 
qualifications and he will tell you of his special investiga- 
tion of these particular lands, what he did. And then he 
will tell you that, in his opinion, the fair market value of 
the lands was somewhere around $250,000. 

As to the Johnson interest, each of these three gentle- 
men will give you their opinion of that. I believe, from 
my memory, that that figure will range somewhere about 
$2500 or possibly $3500. 

We will then have completed the testimony in so far as 
what we call the land is concerned. We feel that in pre- 
senting it to you in this way, we can bring it along gradu- 
ally as the thing progresses and chronologically. 

Then we will take up the question of the Tavares con- 
tract, what, if anything, the Tavares Construction Com- 
pany and its associate, the Concrete Ship Constructors, 
are entitled to as just compensation, at your hands, for the 
taking away of whatever rights they may have had under 
Exhibit W. 

This case, very largely, in my humble opinion, depends 
upon a construction of Exhibit W. 

We will present to you, too, Mr. Charles Shattuck and 
Tom Mason of the City of Los Angeles. They will take 
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up with [695] you the question of the just compensation 
which is due for the taking away of whatever rights, if 
any, may have arisen by virtue of that contract which 
the Defense Plant Corporation entered into with the 
Tavares Construction Company on the 27th day of De- 
cember, 1942. Mr. Shattuck will tell you his experience. 
He will tell you what study and investigation he has made 
and, when he is asked the question as to what, in his 
opinion, is the market value of Exhihit W, his answer, 
ladies and gentlemen, will be zero, nothing. 

He will be followed by Mr. Thomas F. Mason of the 
City of Los Angeles. He will tell you of his general 
qualifications and of his special study of matters relat- 
ing to harbors and tidelands. And Mr. Mason, like Mr. 
Shattuck, will tell you that, in his opinion, the fair market 
value of Exhibit W, that is, the bonus, the amount of 
money which a man would pay to have the rights which 
Tavares had over there, was zero, nothing. 

After that has been fully presented, ladies and gentle- 
men, the defendants in this case, if they see fit, of course, 
will present to you what we call rebuttal evidence. His 
Honor will then tell you what the law is and you will de- 
cide it. And your great recompense will be a conscious- 
ness of a duty well done. 

If your Honor please, if I may be permitted, is it neces- 
sary for us to proceed this afternoon? Could we take a 
re-[696] cess? 

The Court: I think so; yes. Could we have some in- 
dication as to the probabilities of the time that will be 
necessary from now on? 

Mr. Landrum: I do not think there is any question 
whatsoever but what all of the testimony will be in in this 
case not later than Tuesday night. 
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The Court: How do you feel about that, gentlemen of 
the defense? Is that your understanding also as to your 
prospects and probabilities? 


Mr. Monroe: JI think so, your Honor; yes. 
The Court: And Mr. Martin? 


Mr. John M. Martin: If I understand Mr. Landrum, 
any possible rebuttal on behalf of my client will be limited 
to two witnesses rather than five, which will shorten the 
time. I think it is true that probably by Tuesday night 
we will all conclude. 


The Court: Then, J think we can take the time be- 
tween now and Monday morning at 9:30, without any 
prejudice to the case. 


Ladies and gentlemen, this is a long recess now until 
Monday morning at half-past nine. We are not going to 
have a session tomorrow but, as I told you on yesterday, 
if this case prolongs itself into the end of next week, we 
will have to have a session on Saturday of next week. 
During this re-[697] cess remember particularly the ad- 
monition given not to talk about this case or to suffer 
yourself to be spoken to or approached by any person 
concerning this case or anything involved in the trial of 
the case. You are not to form or express any opinions 
on the case until it is finally submitted to you. I will ask 
you to leave those papers here, ladies and gentlemen, over 
the week-end. You may deliver them to the clerk and he 
will see that they are left here so that they can be re- 
turned to you. We will take a recess until Monday morn- 
ing at Ga30) 


(Thereupon, a recess was taken until 9:30 o’clock a. m., 
Monday, February 24, 1947.) [698] 
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San Diego, California, Monday, February 24, 1947. 
9:30 Ave 
The Court: All present. Proceed. 


Mr. Landrum: Mr. Goodwin, will you come up, please. 


EWART GOODWIN, 


called as a witness by and on behalf of the plaintiff, hav- 
ing been first duly sworn, was examined and testified as 
follows: 


The Clerk: State your name, please. 
The Witness: Ewart Goodwin. 


Direct Examination 
By Mr. Landrum: 


What is your business or profession? 


QO. Will you state your name? 

A. Ewart Goodwin. 

©. Where do you live, Mr. Goodwin? 

A. I live at 202 Nutmeg. Sanmibieso: 

Q. How long have you lived in the City of San Diego? 
A. 39 years. 

Q. How old are you? no. 

@; 

A 


. Lam— 

Mr. Crouch: We will admit Mr. Goodwin’s qualifica- 
tions. 

The Court: I think they should have the right to show 
generally what his qualifications are; not too extensively, 
[700] though. 

Q. By Mr. Landrum: Will you state again what 
your business or profession is? 


A. General real estate and insurance business. 
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Q. How long have you been engaged in the real estate 
and insurance business in the City of San Diego? 

A. 17 iyeans: 

Q. State briefly for the court and jury your experi- 
ence in connection with the buying and selling and han- 
dling of real estate. 

A. During the first four years I was engaged in the 
insurance and real estate business, I engaged in it under 
the direction of my father and others in our organization. 
Since 1934 I have engaged in the real estate and insurance 
business as an independent appraiser and as an indepen- 
dent broker handling the sale and leasing and management 
of real property. 

©. Will you tell us, just briefly, some of the lands or 
interests that you have appraised and how you have ap- 
praised them? 

A. I have appraised virtually all types of land in San 
Diego County except mineral or timber lands. I have 
appraised for various individuals in this area, for institu- 
tions such as the First National Trust and Savings Bank 
of San Diego, the Commercial Bank and Trust Company 
of New York [701] and various law firms in this com- 
munity and in the city of Los Angeles. I have appraised 
for the Connecticut Mutual Life Insurance Company. I 
have appraised properties in virtually all of the cities in 
the San Diego County area. I have appraised properties 
on San Diego Bay. I have appraised for the Rohr Air- 
craft Company. I have appraised the two principal manu- 
facturing plants in National City, the plant of Schiefer & 
Sons Furniture and Fixture Plant and I have appraised 
for the plant of the Solar Aircraft in National City. 
Those two plants, Schiefer & Sons and the Solar Aircraft, 
I appraised. I appraised for the United States of America 
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additional areas which they took in 1940 and 1941 at the 


Destroyer Base, now known as the Repair Base. I have 
appraised various other types of properties in San Diego, 
hotels, apartments, downtown business properties, resi- 


dences and various properties in connection with airport 
facilities and the like. [702] 


©. Have you made appraisals and special studies of 


harbor properties, in general? 


A. Yes; the appraisals that I did for Rohr Aircraft 
involved a consideration of certain harbor facilities. I 
appraised the area that was taken on the northeast corner 
of Coronado. I appraised the Spanish Bight properties 
belonging to the City of Coronado and the G. D. and 
A. B. Spreckels Companies in connection with the acquisi- 
tion at that time. 


©. In connection with your business operations has 
it been necessary for you to be familiar with the sales and 
leases in the City of San Diego and City of National City? 


A. Yes. We have operatcdmactively in the Cityeen 
San Diego and in the City of National City. We have 
managed properties in the City of National City for our 
clients, and we have made a number—have negotiated a 
number of loans on properties in the City of National 
City, in connection with which it was necessary to form 
an opinion of the value of these properties and submit 
them to the persons or corporations that were to take 
the loans. 


Q. Now, we are concerned here with what we know 
as parcel 9, the Johnson properties, and also certain prop- 
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erties belonging to the City of San Diego. Are you famil- 
iar with those properties? 

A. Yes, I have been familiar with those properties 
over a period of many years, more particularly during 
the [703] time commencing in 1940 when we were en- 
gaged to appraise properties in that area in connection 
with acquisitions during 1940 and 1941. 

The Court: Can’t you hear, Mr. Crouch? 

Mr. Crouch: Yes, your Honor. I want a point cleared 
up. I understood from the opening statement of counsel 
for the government that Mr. Goodwin was not being used 
as a witness against our client, but only as against Na- 
tional City. 

Mr. Landrum: My purpose, of course, is to have him 
testify as to his opinion of the value of the lands only. 

Mr. Crouch: Well, I want to know whether or not it 
is necessary for me to pay any attention to his testimony, 
if not offered against us. 

The Court: You had better follow his evidence, Mr. 
Crouch. 

QO. By Mr. Landrum: Now, Mr. Goodwin, have you 
made a special study and investigation of the lands with 
which we are here concerned, being parcel 9, the Johnson 
lands, and the City of National City lands? 

A. Yes, I have. 

Q. Now, will you tell us just what you did in connec- 
tion with that study? 

A. Yes. Upon. receiving the request to proceed with 
an appraisal of this property, I assembled maps and plats 
of the area. I inspected the area, and also inspected maps 
[704] available in the Harbor Department of the City of 
San Diego as to the progress of work and projected work 
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in that area. I discussed my own opinions with various 
other realtors in San Diego and in the Los Angeles area 
who were familiar with harbor property. I discussed the 
harbor situation particularly with Mr. Joe Brennan, Port 
Director of the Harbor Department of San Diego, with 
Mr. Bub, chief engineer for the Harbor Department of 
San Diego, with Mr. Ireland, engineer for the City of 
San Diego, with Mr. Eichenlaub of the San Diego and 
Arizona Eastern Railway Company, with Mr. Krames, 
assistant passenger agent of the Santa Fe Railway. I 
obtained information as to the leases existing on the 
various properties, on the tidelands of the City of San 
Diego that might be susceptible of comparison with the 
properties that we were to appraise in the City of National 
City. I also reviewed other tideland areas available on 
San Diego Bay, some areas to the south of the subject 
property, and certain areas that would be available in the 
City of Coronado, also, of course, on San Diego Bay. I 
investigated and brought myself up to date as of that 
time on the housing situation in San Diego and in National 
City, and the state of the labor market in this area at 
that particular time. 


I studied the development of the district, its accessi- 
bility to workers from the standpoint of transportation, 
buslines, and the like, that would bring them to their work 
in [705] this particular district. I studied the develop- 
ment of the district. I, of course, have been familiar with 
it over a period of many years, but studied it further 
with a view of reaching an opinion as to those trends for 
the time being and in the future. 
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Q, Mr. Goodwin, did you make an effort to gather 
information with relation to the sales of property which 
you considered similar and comparable to this? 

A. Yes. Of course, as to sales of tideland property 
as such, there weren’t any. As to sales of industrial lands 
both in the City of San Diego and in the City of National 
City, there were some; a number in the City of San 
Diego, and there were very few in-the City of National 
City. 

I was interested in checking those sales with particular 
reference to interpreting them in view of the condemna- 
tion of the parcel that has been referred to as the Johnson 
parcel, and as to the areas in the tidelands that were being 
condemned that were something in excess of 1,000 feet 
from frontage on deep water. 

Q. Did you find any sales which you felt you could 
use in arriving at your opinion? A. Yes; ligairce 

Q. Did you have knowledge of a sale that has been 
discussed in this case as having been a sale to a Plywood 
company? [706] 

A. Yes, I was familiar with that sale from the San 
Diego and Arizona Eastern Railway Company to the Ply- 
wood Structures Company, also known as Stewart & 
Bennett. 

Q. Now, I will ask you whether or not that property 
was sold in 1942. 

A. Yes, that property was sold on April 1, 1942. 

Q. Do you know who sold it? 

A. Yes, it was sold by the San Diego and Arizona 
Railway Company. 

Q. To whom? Aw To the Plywood” Siriuctires: 

Q. Was it sold again in 1944, if you know? 

A. Yes, it was. At that—yes, it was sold in 1944, [707] 
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QO. By Mr. Landrum: Do you know the price that 
was paid for it on the first sale in 1942? 

A. Yes; I do. 

Q. Do you consider that sale one which might be com- 
parable to the lands known as the Johnson lands and the 
upland with which we are here concerned? 

Pee Vcc sl iconsicemtuqmice comparable. 

Q. Now, did you find any other sales— 

Mr. Crouch: Pardon me; I didn’t quite understand. 
You are asking was the sale comparable. Do you mean 
comparable to National City land or comparable with the 
Johnson sale? 

Mr. Landrum: I asked him if he considered it com- 
parable with the Johnson land and the upland with which 
we are here concerned. 

Mr. Crouch: May I have the question read? 

(Question read by reporter.) 

Mr. Landrum: You may answer. 

The Witness: Well, I think possibly it might be antici- 
pating something from the standpoint of the sale being 
comparable. The land is what I referred to as being com- 
parable or susceptible of comparison. Of course, one was 
tidelands and the other was land that was owned in fee 
and to which the fee was transferred. 

Q. By Mr. Landrum: Were there any buildings on 
the property at the time of the first sale? [708] 

A. No; there were not. 

Q. Were there buildings on there at the time of the 
second sale? AY Veseutrencm ere. 

Q. Do you know what they were? 

A. Yes. The second sale involved not only the prop- 
erty in Block 281 of National City but also approximately 
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half of the block to the north. In the property to the 
north, which was included in the second sale, there was 
located an office and warehouse building on one portion 
and on another a warehouse building, that was occupied 
at the time of the second sale by the Sperry Flour people. 
On the property that was the subject of the sale, or a 
portion of it that was subject to the sale, in April, 1942, 
it had located, I think, a warehouse. 

Q. Did you find other sales that you took into con- 
sideration and considered in arriving at your conclusion? 

A. Yes: 

Q. Will you take some of them, giving us the name 
of the seller, the name of the buyer, the date of the sale, 
but 1 don’t think it is necessary for you to state the price 
at which it was sold? 

A. On October 30, 1942, there was a transaction on a 
piece of property lying between National Avenue and the 
San Diego & Arizona Railway right-of-way. This piece 
of property [709] consisted of approximately 34% acres. 
The seller was George V. Johnson and Mildred J. Johnson 
and the buyer was George D. Shanahan and John H. 
Shanahan. The more easterly portion of this property 
was zoned for light manufacturing and the most westerly 
500 feet of it in depth, paralleling the railroad right-of- 
way, was zoned for heavy manufacturing. Most of this 
property was on original good, solid ground. About one- 
fourth of it was located on low and marshy ground. 
- This area was comparable to the Johnson property and 
susceptible of comparison to these areas of the tidelands. 

Q. Did you have other sales? 

A. I considered the listing of the Santa Fe Railroad 
on a piece of property directly north of the Johnson parcel 
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and also considered the lease that existed on that property 
from the Santa Fe Railroad to the Tavares Construction 
Company. 

Q. What was the purpose of your appraisal? What 
were you going to determine? 

A. I was endeavoring to form an opinion of the fair 
market value of the various parcels, together with the 
fair market value of the lease that was held by the San 
Francisco Bridge Company. 

QO. What do you understand the words “fair market 
value” to mean? What is your definition of that, Mr. 
Goodwin? 

A. Well, the fair market value is the highest price, 
in [710] terms of money, that a given piece of property 
would bring, exposed for sale on the open market, with a 
reasonable time to find a buyer willing to buy, not com- 
pelled to buy, selling to a seller who is willing to sell, but 
not compelled to sell, each having a knowledge of all of 
the conditions, advantages and disadvantages, surround- 
ing the given piece of property, and a reasonable time to 
find such a buyer and conclude a sale. 

Q. I understand you to say that you found and took 
into consideration some leases, did you not? 


A. Yes. 


Q. Will you tell us about those leases that you felt 
that you could consider in arriving at your conclusion? 

A. Virtually all of these leases, other than the one 
referred to, were leases that had been made by the Harbor 
Department of the City of San Diego to various persons, 
firms and corporations, who were operating on the tide- 
lands area of the City of San Diego. 
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Q. Where did you get your information with relation 
to those leases? 

A. From the Harbor Department of the City of San 
Diego. 

Q. Do you know the terms of those leases? 

A. Yes. The terms, of course, varied. 

Q. What kind of leases were they? How long did 
theyarunes| 711 | 

A. Well, all of the bulk of them ran from 15 to 25 
years. 

Q. Were they a straight lease for that period of time 
or was it a lease with an option to renew? 

A. There were some that were straight leases up until 
1941 and, in 1942, the bulk of the leases that had been 
made were what we might call straight leases or a time 
lease. There were at that time, and starting then in an 
accelerated way, no more leases made on a five-year basis 
with an option for an additional term resulting from— 

Q. In other words, the lease provided that it ran five 
years and then, if the lessee wanted to renew it for 
another five, he could do it? Is that what you mean? 

A. Yes; usually at a graduated rental. They were 
not all, however, on that basis. 

Q. Have you prepared for us a map, what we would 
call a lease map, showing the leases that you considered? 

Ewe.) have. 

Q. Could I have it, please, sir? 

Will you mark this for identification ? 

The Clerk: Plaintiff's Exhibit No. 6 for identification. 


(The document referred to was marked Plaintiff’s Ex- 
hibit No. 6 for identification. ) 
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QO. By Mr. Landrum: Mr. Goodwin, I show you 
Plaintiff’s Exhibit for identification No. 6 and I will ask 
you to examine [712] it and state what it is. 

The Court: Have you seen this map, gentlemen? 

Mr. Monroe: No, your Honor. 

The Court: You may look at it first. 

Mr. Crouch: If Mr. Goodwin takes the map direct, 
we have no objection. 

Mr. John M. Martin: No objection. 

Mr. Landrum: I understand, your Honor, there is no 
objection. And may it be understood that this exhibit is 
in by agreement? 

The Court: So ordered, and it will be marked as Plain- 
tiff’s Exhibit No. 6 in evidence. 


(The document referred to was received in evidence 
and marked as Plaintiff's Exhibit No. 6.) 


Mr. Landrum: May we put it on the easel? 

Wine Comes Ces, 

©. By Mr. Landrum: Mr. Goodwin, will you be good 
enough to step down here to the easel with me? Using 
Exhibit 6 to illustrate your testimony, will you tell the 
court and jury just what is shown on Exhibit 6? 

A. There is shown, in reddish or pink color, on Exhibit 
6 the property that is the subject of this particular trial, 
delineating on it the entire taking in this particular action. 
The various parcels shown are, starting off with Parcel 
No, 1, the area that hacebeemerererred to, and the sis) 
area that was, in 1942, leased by the Tavares Construction 
Company; parcel No. 2, an area that Tavares Construc- 
tion Company had had under lease at an earlier date; 
Parcel No. 3, being an area as of the date of the taking 
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in November, 1942, which was still owned by the City 
of National City but had not been leased to anyone at 
that time. Parcel No. 5 was a railroad “Y” that had 
been used by the Santa Fe Railroad, being a “Y” which 
should be and is distinguished from a spur track, since, 
under the agreement with the Railroad, it could not be 
used as a spur track facility. Parcel No. 7 was an area 
that had been leased from the City of National City by 
the San Francisco Bridge Company, which area extended 
out into Area A a distance of 533.25 feet by seven 
hundred and some feet. It is not shown on here and I 
don’t remember how far exactly it ran from east to west 
but it would be from the westerly line of this parcel and 
ran to and intercepted an extension of the east and west 
line on the north boundary of the same parcel, what we 
call an oblique parallelogram. Parcel No. 8, shown on 
this map, was an area that had been leased by the City 
of National City to a water taxi company, but which 
lease on the date of taking had been in default for some 
10 or 11 years, and the balance of Area A was the area 
that had not been dredged but was to be dredged as a 
basin for anchorage of ships and construction of wharves. 
Parcel No. 9 is the parcel that has been referred to as. 
the Johnson [714] Parcel and is shown on the exhibit, 
Parcel No. 10 being the area immediately north of the 
Johnson parcel, that is not the subject of this trial. 

Q. Now, the blue that you have over here—what does 
that mean? Is there any way that you can tie that in to 
some record that you have? 

A. The areas delineated in blue, marked by and pointed 
to with certain letters of the alphabet designating them, 
are various leases that have been entered into from 1939 
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on. They might not be accurate as of today. There has 
been a constant process of negotiation whereby one con- 
cern would give up a little bit of land and another concern 
would take it on. But they indicate the various leases 
that had been entered into on or about the date of taking. 


©” I netice on Exiibit @wionemstance, the letters 
What does that mean? 

A. The letter “E” would designate that particular 
lease solely for reference, so that they could readily de- 
termine the amount of the rent that was being paid for 
that particular parcel. 


QO. Do you have information on that lease? We will 
just take “E.”’ Tell us who leased it, to whom and when. 


Mr. Monroe: That we will object to as incompetent 
and immaterial. 


The Court: Overruled. [715] 


The Witness: “E” was a lease from the Harbor De- 
partment of the City of San Diego to the Marine Con- 
struction Company. It covered an area of 172,224 square 
feet or 3.95 of an acre. It was a lease for five years, 


from 1939 until 1944. 

QO. By Mr. Landrum: Do you know the rental that 
was to be paid? Bo Yes. 

Q. Do you know the rental that was to be paid on all 
of these leases? ies, 

©. You have the same opinion on all of these leases 
here, do you not, that you have given us on that one? 

A. Yes; I do. 


Q. All right. Mr. Goodwin, there has been some 
discussion in this case with relation to what a witness had 
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termed plottage, plottage value. What is plottage value, 
as you understand it? 

A. Plottage value is usually used as an expression in- 
dicating whether or not, in the opinion of one individual, 
a given piece of land has plottage value. Property might 
have plottage value because in a residential district it is 
of an ideal size and type for the type of improvement 
that goes in that particular district. The same might be 
true in an industrial area because it is ideal for the type 
of industry that is attracted, either because it is smooth 
or, [715a] on the other hand, because it is of a particular 
size. It is also used as indicating, for example, a plottage 
value of a piece of vacant land as compared to a piece of 
land adjoining it that might have improvements on it, 
for which you wanted to use the land, and did not see 
fit then to use it. If you bought the improved land and 
then had to tear down the buildings and start from there, 
you might say the unimproved land had a plottage value 
in comparison to what it cost you, not having to expend 
the same amount of money on the unimproved parcel 
to get it in shape to start off with the development which 
you proposed. [715b] 

QO. Well, now, this particular land with which we are 
here concerned known as the City of National City land, 
there was a discussion here about inasmuch as that was 
a large block of land, that it would give an added value 
to this area. Step down here to this map and tell us 
what you think about any plottage value to that property. 

The Court: You are referring to Exhibit F? 

Mewiandgum: To Exhibit 1, your Honor, 

The Witness: Referring to Exhibit 1, and considering 
the plottage value of that particular property taken as a 
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whole, it had certain advantages from the standpoint that 
you did have some considerable amount of land available 
in one piece. It, however, had certain very definite dis- 
advantages, in my opinion. Parcel No. 1 had been leased 
to the Tavares Construction Company and parcel No. 7 
had been leased to the San Francisco Bridge Company. 
Asa result parcel No. 3 had been divided from the front- 
age on the deep water, which is the principal advantage 
of tidelands area or any water-front area. The rear por- 
tion of parcel No. 3 was over 3,000 feet from the deep 
water and had access only to it at its most westerly 
boundary, and even at that point did not front on deep 
water at the date of taking. It was also intercepted by 
the Y of the Santa Fe Railroad, and while I believe it 
would be reasonable to assume that some deal could be 
made for their Y, if it served the advantage of the City 
of [716] National City, it could only have been done at 
some expense to the City of National City or the prospec- 
tive lessee that they might have had in mind, to whom 
they might have leased the property. 

Q. By Mr. Landrum: All right. Mr. Goodwin, what 
did you find with relation to the availability of other tide- 
lands about this time? 

A. The tideland that fronted on water of an adequate 
depth over which large ships could navigate was very 
restricted at this time. There were considerable other 
properties to the south of this property that could be 
brought into use and made available to use, but only at 
a cost, the cost of dredging them and the cost of deposit- 
ing the spoil in the fill. There were only a comparatively 
very small number of acres still remaining in the tide- 
lands of the City of San Diego. There were approxi- 
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mately 100 acres in the City of Coronado, some of which 
had been made available only a matter of a year, or dur- 
ing the year prior to the date of taking here. A good 
substantial portion of the better area in Coronado was 
not in use at the date of the taking with which we are 
concerned here. The area to which I refer is that which 
was later taken and put to use as a housing project, in the 
northeasterly tip of the island. As for properties that 
could be put to immediate use, in tidelands there were 
very few. 

Q. Did you consider that in arriving at your cost? 
[717] Pee ves, | did. 

Q. From your experience in connection with buying, 
selling and handling real estate, and your own personal 
inspection of this land, do you have an opinion as to the 
fair market value in this action of the property known as 
parcel 9, the Johnson parcel, as of November 10, 1942, 
giving to it all uses for which it was suitable or avail- 
able as of that date? A. Yes, I do. 

QO. What is your opinion of that market value of 
parcel 9 on November 10, 1942? 

A. In my opinion, the fair market value of parcel 9 
was $2500. 

QO. Now, will you just briefly tell us the factors that 
you took into consideration in arriving at that conclusion? 

A. The factors that I took into consideration in arriv- 
ing at the conclusion, my conclusion as to that particular 
parcel, had to do with the sale of the parcels that I pre- 
viously mentioned, that I considered comparable, and the 
fact that there was a large amount of vacant land still 
remaining in the City of National City that was com- 
parable to this and that would be in competition with it. 
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I considered the price at which the Santa Fe Railroad 
was willing to dispose of an area similar in size immedi- 
ately to the north of it, [718] and I considered the lease 
on that particular parcel, as I did the lease on this parcel 
9 between Mr. Johnson and the Tavares Construction 
Company. 

©. From your experience in connection with the buy- 
ing, selling, handling and appraisal of real estate, your 
own personal study and your inspection of the property 
known in this action as the National City lands, do you 
have an opinion as to the fair market value of those 
lands as of November 10, 1942, for all uses for which, 
in your opinion, it was suitable or available on that date, 
leaving out, however, any enhancement or increment in 
that value due to the expenditure of government moneys 
prior to that date upon it? Ewe ves, | do, 

OP ieicinteesir 

A. First, for clarification, I am including in my value, 
however, the improvements that had been made by the 
San Francisco Bridge Company. 

QO. Yes, I understand that. But you are leaving out 
any improvements made by the expenditure of govern- 
ment money? A. Yes 

Q. All right, sir. (ol 0,475. 

Q. $310,475. Now, within that figure I take it you 
included what you considered to be the fair market value 
[719] of the leasehold interest of the San Francisco 
Bridge Company, did you not? A. Yes, I dik 

Q. Will you state to the court and jury what propor- 
tion of your $310,475 you allocated to the leasehold of the 
San Francisco Bridge Company? A. In dollarge 

OG, cit A. That would amount to $45,750. 
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Q. $45,750 for the leasehold interests of the Bridge 
Company, and that included the pier or any structures 
that they had on there? 


A. Yes, that included their leasehold interest, includ- 


ing all increments of value. 


Q. How did you arrive at your conclusion with rela- 
tion to the fair market value of the Bridge Company’s 
leasehold interest? Will you break that down for us and 


tell us your reasoning, as you got that figure? 


A. The San Francisco Bridge Company had a lease on 
the area known as parcel 7, and an extension of the 
boundaries as I previously explained. That amounted to 
$10 a month for the first 10 years of the lease and 
amounted to $50 a month for the last 10 years of the 
lease. In arriving at my opinion of the value on the San 
Francisco Bridge parcel, I computed the income of $120 
a year times the present value [720] of $720 a year, 
receiving it annually over a period of eight years at three 
per cent, which amounted to $842.40. I added to that the 
present value of $600 a year, deferred eight years at 
three per cent, which amounted to $4,039.80. Treating 
the area as a separate parcel, and considering that the 
entire parcel had a value of $77,925, the present value of 
that amount of money deferred 18 years was $27,297.13. 
That amount, therefore, was the amount of interest the 
City of National City had, expressed in dollars, in this 
particular parcel of land, which represented a total figure 
of $32,175. Subtracting that amount from the $77,925, 
we have remaining $45,750 to be the leasehold interest 
of the San Francisco Bridge Company. 
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Q. Can you describe for us the structures that the 
San Francisco Bridge Company had on there? 

A. The main structure, consisting of a wharf on the 
San Francisco Bridge Company property, had a width of 
30 feet and a length of 100 feet, with an approach about 
16 by 60. They had—there were 10 wood piles on the 
north side of the main structure, braced with 1 by 12 
stringers set in the piles near the top. The water line was 
protected at the water line by piles with heavy chains 
through each pile to anchors. That, briefly, would de- 
scribe the structure. 

Q. Now, just discuss with us and tell us your rea- 
sons, the factors that you used and the reasons in your 
mind when [721] you arrived at this conclusion of an 
overall figure of $310,475 covering the entire fee in this 
land we know as the National City lands. Of course, 
that includes this Bridge Company’s figure also? 

wa Cs: 

Q. Tell us briefly how you thought that thing over. 

A. In the absence of any sales that could be directly 
compared to the entire area, it was my opinion that the 
fairest method of approach that could be used would be, 
first, an estimate of the amount of rent that the property 
would bring. In line with the practice of the City of 
San Diego, of renting areas that fronted on deep water 
at the bulkhead line, I felt that the most logical method 
of approach would be to consider that the value created 
by the existence of area A as a water front was reflected 
in the other areas that are the subject of the condem- 
nation; in other words, that area A was comparable to 
a street or a right-of-way that was used for the benefit 
of the parcels fronting on it, and that the value of front- 
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ing on a street or right-of-way would be reflected in the 
rental income of the parcels that fronted on it. 

Using that approach, I then allocated what, in my 
opinion, was a fair rental—might be a fair rental in view 
of all the conditions that I knew of, and considered might 
be a fair rental for the various parcels that are the [722] 
subject of the trial, and then in capitalizing those figures 
I had one test of the fair market value of the particular 
property. 

©. At what rate did you capitalize it? 

pemeseven ier cenit. 


Q. Do you consider that a fair rate of capitalization 
on this character of property? 


A. Yes, bearing in mind that at a seven per cent rate 
a city, just like—well, while they don’t pay taxes, they 
do have certain very considerable expenses in services to 
the tidelands area, whether you would consider it an addi- 
tional cost or the costs that develop over a period of time, 
in giving the area police protection, fire protection, certain 
rubbish and pick-up facilities on the streets that abut the 
area; the amount that must over a period of time develop 
and go into overhead in overseeing or retaining men in 
the city government or in the Harbor Department that 
are competent to negotiate with prospective lessees and 
carry on certain services and facilities——offer certain 
facilities to the harbor areas. 

Q. I want to ask you whether or not you made an 
investigation and determined what the situation was, in 
so far as income received by the City of National City for 
these lands was. prior to the year 1942. 


peace: | did, [723] 
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Q. What was the situation, in so far as the City re- 
ceiving an income from these properties prior to that date? 

A. Well, outside of the lease to the San Francisco 
Bridge Company, they had not received any income from 
the properties, anything substantial or anything more than 
a nominal rent that might have existed from time to time 
from some use of the property. 

Mr. Landrum: You may cross-examine. 


Cross Examination 


By Mr. Monroe: 

Q. Mr. Goodwin, in your qualifications you did not 
say that you were a licensed broker, but I presume you 
are? Bi EGS 

©. Do you belong to any organizations of licensed 
brokers? A. Yes, lide: 

QO. What are they? 

A. I belong to the San Diego Realty Board, the Cali- 
fornia Association of Real Estate Agents, the National 
Association of Real Estate Agents. I am a member of 
the National Brokers Association, and a member of the 
American Institute of Real Estate Appraisers. 

©. With reference to the San Diego Realty Board, 
that is composed of brokers in the City of San Diego and 
other affiliate members; is that right? [724] 

ve css 

Q. Do you recollect offhand about how many licensed 
brokers belong to that organization? 

A. In the City of San Diego? 

Oy cs. A. Why, I would say in excess of 200. 

Q. If I would suggest 240, that would not be far off, 
would it? A. I beg pardon? 
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Q. If I would suggest 240, that would not be far off, 
would it? A. That is about it. 

Q. That is broker members of the Board? 

pe Yess 

Q. There are a great many other brokers in San Diego 
that do not belong to the Board? 

A. Yes. Well, I don’t believe there are a great many 
brokers that don’t belong. 

Q. Now, let’s take first, Mr. Goodwin, the matter of 
the San Francisco Bridge lease. I take it that you con- 
sider that that lease had an added value or a bonus value 
by reason, first, of there having been some improvements 
made on the property and, second, because of the favor- 
able terms of the lease? A. Yes. [7254 

Q. Now, I think you stated, if you have your figures 
before you there, that the value of the entire parcel, that 
would be the 16.46 acres covered by the San Francisco 
lease, was $77,925; is that right? A. Yes. 


©. That is the figure that you gave? 

A. Yes, it was a little less. It was less than 16 acres. 

©. How is that? 

A. It was somewhat less than 16 acres. 

Q. You are right. It was 14 and a fraction acres? 

Eee aces) Sit. 

Q. That is right. 6.26 acres out of area A and 8.2 
acres out of parcel 7; is that right? A. Ves aang 


Q. It was 14.46 acres. Now, first, how did you 
arrive at that value of $77,925 for the entire parcel? 

A. It was my opinion that the area known as parcel 
7, which is colored with the— well, there are two or three 
blues on it, but I imagine everyone is familiar with it 
by this time—that the area consisting of 6.26 acres front- 
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ing on area A could have rented as an area having access 
to the water, or, the area that had been dredged to a 
depth of 10 to 13 feet, and would have a rental value of 
2 cents a square foot. [726] 

Q. All right. You capitalized that at seven per cent; 
ish tiateright? Ay ves 

Q. And that brings the figure of $77,925? 

ie WES: 

©. When we say that we capitalize it, what we mean 
is, Mr. Goodwin, that we take the amount of money 
which, if invested at seven per cent per annum, would pro- 
duce the same amount of income as you figure is the rental 
value; is that right? A “GS, 

Q. So that what you do is simply take the income or 
what you estimate is the reasonable income from the 
property, and you take the amount of money that at seven 
per cent would produce that income? 

A. That is right, considering all the other factors, 
of course. [727] 

Q. By Mr. Monroe: In taking that overall value for 
that 14 and a fraction acres, did you take into considera- 
tion any added value by reason of the improvements which 
the San Francisco Bridge Company had, themselves, 
placed on the property? 

A. Yes. In other words, when I placed the value that 
I felt that property would bring on a lease, I considered 
the property in the condition that it was in on the 10th 
of November, 1942. 

@. 1 am trymg tovgebeat, 11 I can, the question# 
figures. Have you in mind or did you give any figure 
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of valuation of the improvements which the San Fran- 
cisco Bridge Company had made? 

A. I had in mind and knew of what it was bute 
considering what it would rent for, you couldn’t break it 
down because it was one parcel of property. You couldn’t 
break it down as to what one piece was worth or one im- 
provement was worth, and add it to the remainder. 

©. You haven’t, then, broken it down as to how much 
added value in dollars there was by reason of the improve- 
ments, how much that added to the total value of the plot? 

A. I don’t think that you can say exactly how much 
it added. You had a piece of land of a certain size that 
could be rented and it had a certain rental value. I con- 
sidered the improvements and considered, of course, that 
the property [728] was dredged. In reaching my opinion 
as to value, and being interested in all facts that sur- 
rounded it, 1 estimated what the wharf would cost and 
what the dredging might have cost, and had that in mind 
at the time I reached my conclusion; in other words, as 
to what it would have cost for anyone else to put them- 
selves in the same position that the San Francisco Bridge 
Company enjoyed. 

©. Is this the fact, Mr. Goodwin, that an improve- 
ment does not, necessarily, add to the value of the land 
to an extent equal to the entire cost of the improvement? 

A. Yes; that is correct. 

Q. And sometimes it does? Ate. 

Q. Sometimes a fellow will build a house on a piece 
of property that does not enhance the value of the prop- 
erty anywhere near the cost of that house? ‘That is cor- 
feet, 1S it? ee coesif, 
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©. As to these particular improvements, would you 
think that they enhanced the value of the property some- 
thing comparable to their price, or would you think that 
enhancement was something less than the price? 

A. I would say they enhanced the value of the prop- 
erty, certainly, to the extent of their cost and, in my 
opinion, in addition to the extent of their cost. 

©. Then, you would say that you would think that 
the [729] cost of them—whatever might be the reasonable 
cost would enhance them to that extent? 

A. I think it did in this instance; yes. 

©. What approximately would you figure as the 
reasonable cost of those improvements? 

A. In my opinion, the reasonable cost of the wharf 
was in the neighborhood of $12,000 and the reasonable 
cost of the dredging of the area that they had leased at 
that particular time was in the neighborhood of thirteen 
to fifteen thousand dollars. 

Q. All right. Then, taking that altogether, you would 
figure that the reasonable enhancement of the value of the 
entire parcel was from twenty-five to twenty-seven thous- 
and dollars by reason of the improvements that had been 
put on there pursuant to the lease? 

A. Yes, sir. 

Q. And am I correct that you feel that those improve- 
ments would enhance the value of the property itself and 
would, also, enhance the value of the leasehold? 

fe Yes: it Had an ememmonete entire area. 

Q. Now, you would figure, then, that there is some- 
thing in the nature of $20,000, in addition, that is an 
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of the lease, is that right? 

A. Yes; the conditions that existed at the time. [730] 

Q. Now, let’s see if we understand one another as to 
how that comes about. If a piece of property has a rental 
value of $100 a month and you own it and you lease it to 
me for $100 a month, you would figure there was no 
increased value by reason of the terms of the lease, is that 
right? A. Probably. 

A. In other words, the theory is that, if property is 
leased under a lease which calls for its reasonable rental 
value, there isn’t any bonus value to the lease arising by 
reason of the terms of the lease? A. Thatis riot 

Q. And so that it is only when the owner leases prop- 
erty for less than its worth there comes to be a bonus 
value by reason of that leasing? 

A. Yes. I am not sure, just thinking about it quickly, 
that the expression “less than its worth” might be a logi- 
cal, fair expression under all of the conditions but, gener- 
ally speaking, it is less than the value that possibly the 
other man, with funds, equipment and facilities, can get 
out of it. 

©. In other words, it is because of the terms of the 
lease, because they are very favorable to the tenant, that 
the tenant has a value to his leasehold estate? 

ees 

Q. So that, if the owner makes a lease of his property 
for a very small amount of rent or an amount of rent 
that is |731] less than the reasonable rental value, and 
that lease is for a period of time, in effect, what that 
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owner has done is he has, by executing that lease, trans- 
ferred to the tenant a valuable interest in the property? 

A. Yes; he has given away the profit, if any, in the 
lease for that period of time. 

M. And he has, therefore, depreciated a corresponding 
part, the fee title to the property? AY Wear 

©. In arriving at that conclusion as applied to this 
particular piece of property, did you bear in mind that this 
was tideland? A. Yes, sir. 

©. And did you bear in mind the proposition that by 
the constitution and by the statutes the officials of National 
City were prohibited from transferring any interest or any 
part of the fee and that any transfer they would make, 
by which they would transfer any part of the fee, was 
void? 

A. Do you mean unless they consented to it at a later 
time? 

QO. Whether they consented to it or not, did you con- 
sider that? 

A. I considered the statute, I believe the provision 
in it to which you have reference. And, in considering 
the value, we must also, in fairness, consider the value 
that it [732] had to the San Francisco Bridge Company 
in use. 

Q. That is not what I am getting at. What I am 
getting at is whether you considered in arriving at that 
conclusion that the officials of National City are prohibited 
by law from making any agreement by which they would 
{ramister any part Of Oneam interest in the fee title? 

A. Oh, in the fee title? 
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Q. Asa matter of fact, in determining that there is a 
bonus value because of the favorable terms of the lease, 
you have considered the property just the same as though 
it were owned by a private owner, have you not? 

A. I don’t know that you would say it was just the 
same. I certainly considered the San Francisco Bridge 
Company was in possession and had the benefits that 


would accrue from the remaining 18 years of the lease. 


Q. In arriving at the conclusion that there was a 
bonus value by reason of the favorable terms of the lease, 
you have used the same figures and have arrived at the 
same conclusion as though the property were owned by a 
private owner ? 

A. 1 don’t believe I would say I have 100 per cent 
done that because we don’t have exactly the same set of 
facts. I would say I would have used certainly the same 
or a very similar approach in arriving at the conclu- 
sion. [733] 

Q. In arriving at that conclusion, did you take into 
consideration the proposition that, if that lease contained 
a provision that, in case of condemnation, a portion, a 
percentage of the amount received for the property, should 
be paid to the San Francisco Bridge Company, such provi- 
sion of the agreement would be void under the constitution 
and statutes of California? 


A. Had it contained such a provision. 


956 Tavares Construction Company, Inc., et al., 


(Testimony of Ewart Goodwin) 

QO. No. I am just asking you whether you considered 
that. 

A. I would say that I considered it because there are 
many leases that do have a provision, that, in the event 
the leasehold interest, if any, shall be condemned, an 
aimount shall be paid in that way. 

©. Did you consider such a proposition, that such an 
agreement would have been void in the case of tidelands? 

A. No; I did not. 

Q. In arriving at your valuation of the entire parcel, 
Mr. Goodwin, you capitalized what you took as the overall 
relialeo, the eltile Patcemmanamtnen YOU proccedyeacmd 
matter of computation, to figure the amount of money 
which, invested at 7 per cent, would produce what you 
considered as the overall rental value? A. Wesiisie 

Q. Now, in arriving at that consideration, did you 
consider that in making these tideland leases the munici- 
pal [734] government takes into consideration the amount 
of taxes that they will receive from improvements that are 
going to be placed on the property? 

A. No; 1 don’t believe that that is possible to figure 
accurately. 

©. In other words, that is just something which, if 
eliminated, is a matter of bad luck for the City, is that 
right? 

A. No; I wouldn’t say so but it isn’t susceptible of 
direct interpretation as to what the City might have 
done. It couldn’t be said that, necessarily, it is bad luck. 
That would depend on whether in eliminating it the City 
got as sound a tenant in the second place as it had in the 
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came along was sounder and paid salaries year in and 
year out, through periods of depression and otherwise, 
they might be better off. 


Q. We are now speaking or dealing with the value 
upon taking and, if I get your answer correctly, you are 
eliminating from consideration the proposition that the 
City is deprived of any right to tax any improvement? 

A. No; I considered the full picture as to what the 
City’s rights were and were not. 


QO. Now, let’s go back to the question of the rental 
value. Do you consider the rental value that it had 
at [735] the time or do you consider it as an average 
rental that it would receive over a period of years in the 
future or that it would be entitled to receive? 

A. As best I could estimate it, it was the rent at 
which the property might be rented, or rate at which the 
property might be rented, over the years that we could see 
ahead of us. 


©. In that connection, of course, you consider that 
this property, being vested in the City, is a matter of a 
permanent thing, is that right? Te SES, 


Q. And that it would continue to own and receive 
rents from the property from now on unless some superior 
authority took it from us, that the Russians took over 
or we gave it to the British or something? A. Yes 


©. In arriving at your conclusion, have you borne in 
mind the constant growth of the city? Awe Ves. 
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Q. I mean starting back as far as you and I remem- 
ber, back say for the last 40 years. 

A. Yes. But, of course, in 40 years it wasn’t very 
constant over the full period of time. The area had its 
ups and downs. 

Q. I am talking about the entire community. [736] 

A. The entire community of San Diego and National 
City, and San Diego in particular, has gone ahead and 
National City has gone ahead particularly since 1940. 

Q. And, as we look back in 1900, National City and 
San Diego were both then nothing whatever in compari- 
son to what they are now? A. That is Might 

Q. And did you consider the probability that a certain 
amount of growth would continue? A. Yes; 1 did. 

Q. And you have stated, of course, that the available 
tidelands in 1942 were pretty well occupied ? 

A. Yes; those that were directly available for use. 

Q. Would you expect, then, Mr. Goodwin, that, as the 
years went along, the City of National City, if it retained 
its tideland, would be in position from time to time to 
receive gradually increasing rent for this property? 

A. I would say they might but, on the other hand, 
there was no question in my mind—or, when you get your 
rent to a certain point, there were considerable lands that 
would come in, that would compete with those lands. I 
is one thing not to bring in any additional land when yot 
have a three-months’ rental but, when your rent goes up 
you can do a lot of dredging and filling and bringing in o 
new lands, and over a period of years they might brin; 
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in lands in an area that might [737] not be as favorable 
to industry as they were before. There were some two 
miles below this area that would very definitely have come 
in and, in reaching my conclusion as to a fair rental, it is 
also quite possible that, as a result of a lot of the war 
activity, we were engaging in a period of profits and 
return and return that would not, necessarily, be sus- 
tained on the same level, over a period of 10, 15 or 20 
years. To bring that to a head and interpret it in terms 
of value, we have only to consider the factor as that the 
value of recapturing this land was worth $77,000 eighteen 
years from now. The present value of the recaptured 
land is only about 35 per cent of the value that it would 
have if it was immediately in pocket. 

©. How long from now are you talking about? 

A. In that particular instance, 18 years. 

QO. Well, of course, in dealing with the City, unless 
disturbed, it is a matter of hundreds and many hundreds 
of years? 

A. Yes. But you have an increased factor so that you 
have got what you consider a reasonable rental value. 

Q. And they capitalize that at 7 per cent— 

A. Among other things. 

©. —for the whole area, is that right? 

A. Yes; that is one of the tests and that is the test 
that I consider one of the most accurate. [738] 

Q. That is the way that you arrive at the $310,475, 
is by taking what you consider the reasonable rental value 
of the property and capitalizing it at 7 per cent? | 

A. That is one of the tests but it isn’t the only test. 
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©. I mean starting back as far as you and I remem- 
ber, back say for the last 40 years. 
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San Diego were both then nothing whatever in compari- 
son to what they are now? A. That isch 

©. And did you consider the probability that a certain 
amount of growth would continue? A. Weseelgaia 

©. And you have stated, of course, that the available 
tidelands in 1942 were pretty well occupied? 

A. Yes; those that were directly available for use. 

Q. Would you expect, then, Mr. Goodwin, that, as the 
years went along, the City of National City, if it retained 
its tideland, would be in position from time to time to 
receive gradually increasing rent for this property? 

A. I would say they might but, on the other hand, 
there was no question in my mind—or, when you get your 
rent to a certain point, there were considerable lands that 
would come in, that would compete with those lands. It 
is one thing not to bring in any additional land when you 
have a three-months’ rental but, when your rent goes up, 
you can do a lot of dredging and filling and bringing in of 
new lands, and over a period of years they might bring 
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in lands in an area that might [737] not be as favorable 
to industry as they were before. There were some two 
miles below this area that would very definitely have come 
in and, in reaching my conclusion as to a fair rental, it is 
also quite possible that, as a result of a lot of the war 
activity, we were engaging in a period of profits and 
return and return that would not, necessarily, be sus- 
tained on the same level, over a period of 10, 15 or 20 
years. To bring that to a head and interpret it in terms 
of value, we have only to consider the factor as that the 
value of recapturing this land was worth $77,000 eighteen 
years from now. The present value of the recaptured 
land is only about 35 per cent of the value that it would 
have if it was immediately in pocket. 

Q. How long from now are you talking about? 

A. In that particular instance, 18 years. 

QO. Well, of course, in dealing with the City, unless 
disturbed, it is a matter of hundreds and many hundreds 
of years? 

A. Yes. But you have an increased factor so that you 
have got what you consider a reasonable rental value. 

©. And they capitalize that at 7 per cent— 

A. Among other things. 

©. -—for the whole area, is that right? 

A. Yes; that is one of the tests and that is the test 
that I consider one of the most accurate. [738] 

Q. That is the way that you arrive at the $310,475, 
is by taking what you consider the reasonable rental value 
of the property and capitalizing it at 7 per cent? | 

A. That is one of the tests but it isn’t the only test. 


960 Tavares Construction Company, Inc., et al., 


(Testimony of Ewart Goodwin) - 


Q. That is how you got that particular figure, is it 
not? 

A. It would come close to that; yes. 

©. So that in arriving at that figure, or taking it from 
that approach, you figure that that is the amount of money 
which, invested at 7 per cent, would produce that reasona- 
ble rental value? 

A. It would approximate that; yes. 

©. And what would you recommend, Mr. Goodwin, 
that the City invest that money in to produce the 7 per 
cent of safe income? 

A. There is no direct investment that they could make 
in the securities of other concerns or in bonds that would 
produce that. The City of National City has many things 
that it could use funds for, including bringing in of addi- 
tional tideland areas, that would bring it still more income 
and bring more capital to the community. There are 
many things, recreation areas, that could be developed and 
make it a nicer place to live and bring more people there 
and have them build nicer homes, on which they could levy 
taxes. It [739] must also be considered, of course, that 
7 per cent as expressed in a matter of this sort is not a 
pure interest rate. There is a possibility, as of 1942, and 
a good probability, that all of this land would not come 
into use for some years. The war had been on at that 
time. The government had been making acquisitions of 
land and there were still areas in National City, including 
part of the subject land, on which they were getting abso- 
lutely no income. There is a further factor, that the City 


can’t get that income without taking on additional re- 
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sponsibilities that cost them a lot of money, such as I have 
mentioned, the fire protection, police protection, the estab- 
lishing of a harbor department and including in the city 
government salaried business men that are experienced, 
qualified and competent, to supervise the area and negoti- 
ate with prospective purchasers and renegotiate leases and 
the like. So it isn’t a pure interest rate of calculation of 
a reinvestment setup. 


Q. The answer as summed up, then, is that there isn’t 
anything that you have in mind that they could invest in at 
7 per cent? 

A. Yes; if they brought in additional tidelands, and 
they got a return on a commensurate amount of money 
expended—they are in a beautiful position to do it because 
they just add the proposed dredging or the dredging that 
was accomplished or in process of being accomplished, 
down to the ex- [740] tension of Parcel 7. 


QO. When you use 7 per cent, there isn’t any rule or 
law that says you must use 7 per cent, is there? 

Pee oOmsir, tere isn't. 

©. And you use that because that is what you con- 
clude is, in your opinion, fair as applied to this particular 
case? A. Yes, sir. 

Or his as a matter of fact, you used, for example, 
3% per cent and capitalized at that per cent, it would 
just double the figure, would it not? 

A. Yes; but that wouldn’t be justified in considering 
the cost— 
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©. If we capitalize it at 3% per cent, then the amount 
required to produce what you call a fair rental income 
would be $620,900, would it not? Is that correct? 

A. Yes. But, in my opinion, you would just be 
kidding yourself. A review of the expenses that the City 
of San Diego is up against and the cost in maintaining 
their harbor department and dividing it just wouldn’t 
warrant an interest rate of that amount or a capitalization 
of that amount. 

©. What you have actually done, then, in arriving at 
this opinion is to take it as though what the City had was 
the right to collect the rent? You have then taken what 
you consider a fair rent and you have capitalized that? 

A. Yes, sir; that is one of the things I did. [741] 

Q. Now, let’s suppose, for the sake of the question, 
that, in addition to that, the City had the actual fee and 
that could be sold to any party for any purpose. Would 
that give an additional value to your figures or not? 

A. No; I don’t think it would. 

Q. What I am getting at, Mr. Goodwin, is let’s sup- 
pose, for the sake of the argument, that this piece of land 
between the high tideline and extending out into the water 
to the pierhead line was owned by a private owner, and he 
came to you and asked you to find him a purchaser, a pur- 
chaser that he could convey the fee and sell it for any 
purpose and use it for any purpose. What do you think 
you could get for it? 

A. I would say it would be a similar amount. 

Q. You wouldn’t give any added value to that? 

A. Do you mean because he was a private owner? 
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Q. Because he was getting the entire fee title. 
A. No. That is what would be contemplated in either 


Q. That is what you would contemplate, then? 

A. That is what would be contemplated, in my opinion. 

Q. Let’s back up a minute. I think you said you were 
detracting somewhat from the value because the San 
Francisco Bridge Company lease cut the property up. 

Pe Veo 

Q. Were you considering that the sale that you were 
[742] going to make was made of the parcel without the 
San Francisco Bridge Company parcel? 

A. No. The sale that would be made would be of 
the entire area that we are considering here, subject to 
the same prior commitments or responsibilities that would 
have to be carried out by the prospective purchaser, that 
had been assumed by the owner in the first instance. 

©. You understand, do you not, Mr. Goodwin, that in 
this particular proceeding the United States Government 
is taking the entire parcel, its entire title? 

ee ese 

QO. And they take the interest of the San Francisco 
Bridge Company and the City of National City and of 
the State of California, and, if anybody else has got any 
lease on any part of it, no matter what those interests are, 
they are being taken, is that correct? Aug? Yemen 

QO. Then, they get the entire parcel in fee and no lease 
divides anything up at all, does it? 

A. Not after they condemn it; no. 
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Q. That is what they get and that is what they should 


be paid for, is that not correct? 

A. No. Whey are entileadmro the highest priceaam 
terms of money, that any other well-informed buyer would 
pay for the same parcel of property. [743] 

Q. Let’s assume, then, that any well-informed buyer 
is buying this piece of land and that the sale is being made 
and joined in by éverybody who has got any interest in it 
whatsoever. Al Veo 

©. You wouldn’t allow anything or decrease it any 
because of the existence of a lease, under those circum- 
stances, would your 

A. Yes: it aifects thesvaliesor the property; thats 
the lease existing, the value of the entire property in so 
much as it interferes with its use as a whole at this time. 

©. Even though the entire property and the entire 
interest is being sold to the purchaser ? 

A. Well, it is still subject to the conditions that exist 
on the property at the time. 


Q. You persist, Mr. Goodwin, in assuming that the 
property is being sold subject to a lease, do you not? 

A. No—well—no, not that it is being sold in this 
particular instance subject to a lease, but in arriving at 
the opinion of fair market value we must consider the 
leases that exist on the property. Now, the fact, as I 
would view it that there 1s a lease on Parcel 7 that is 
disposed of and out of the way is the reason that the San 
Francisco Bridge Company, you might say, in fairness 


and equity, comes in for the amount that they do. [744] 
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Q. Then, I may fairly assume, may I not, that in 
arriving at your valuation of the entire tract you give less 
value to the entire tract because of the existence of the 
San Francisco Bridge Company lease? fee ES, 

The Court: We will take our recess now, ladies and 
gentlemen, for a few minutes. Remember the admonition 


heretofore given you. 
(Short recess.) [745] 


The Court: I think you may proceed, Mr. Monroe. 

Mr. Monroe: Tha is all. 

The Court: Now, Mr. Muir, you are going to cross- 
examine on behalf of the Johnsons as to parcel 9? 


Mr. Muir: Yes, I would like to, your Honor. 


Cross-Examination 

By Mr. Muir: 

©. Can you tell us, Mr. Goodwin when you were 
first retained to make an appraisal of all of this property? 

A. That matter was first discussed with me in January 
of 1942. So far as being officially contacted with, to do 
the job, it was in the spring of °43. 

©. Were you involved in the setting of the figures 
for the amounts of estimate made in connection with the 
declaration of taking ?* 

A. That I don’t know. 

The Court: You will have to raise your voice now, 
Mr. Goodwin, and also Mr. Muir. I see there is some 


action in the air that is creating noise. 
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The Witness: I don’t know whether the figures I had 
anything to do with were used in the original statement of 
taking or not. 

Q. By Mr. Muir: Now, in arriving at your opinion 
of the values you have given us today, you talked with 


humerous persons; is that correct? [746] 
Ao SCS: 


Q. Are the values you give us now the same as those 
you gave or had in 1942 and °43? 

Eee cs tiiey vane, 

Q. Did you consider in making or giving your opinion 
today of the various values of these properties any of the 
factors that occurred or facts which occurred subsequent 
to 1942? 

A. No, I could only consider in November, 1942, at 
the time I was making my appraisals, those factors which 
I found were in motion that would result in trends or 
effects and that would affect my opinion of value. 

Q. Well, you referred to certain sales and you gave 
us two; one in April, 1942 and one occurring in October, 
1942. 

A. I considered all the sales with which I was cog- 
nizant. We searched the records. I considered all the 
sales and listings we had in our files and then we searched 
the records for data relative to other sales, and all those 


I could find we considered. 
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Q. You used the records in your own office, your own 
business office? 

A. Yes. Then we also had a check through title com- 
pany records as to certain sales and considered those that 
we felt were comparable. [747] 

Q. In other words, you didn’t check all sales for the 
area or of property in that vicinity which would compara- 
ble? 

A. We checked all that we could find. Sometimes 
there are properties sold under contract of sale where 
title is not brought down until a later date, and it is not 
possible— 

Q. Did you consider a sale for $49,000— 

Mr. Landrum: Just a moment. If the court please, 
that is objected to, first, upon the ground and for the 
reason that there is no showing that it is comparable prop- 
erty, and it is indefinite as to time. I feel if the witness 
knows the sale, he can cross-examine, but to ask the ques- 
tion and to state the figure at this ime I think 1s improper. 

The Court: He did not get a chance to state anything. 
He hasn’t stated the other factors which perhaps are more 
informative than the price. . 

Mr. Muir: That is what I had in mind to state. 

The Court: State all the facts and the time. 

Q. By Mr. Muir: Mr. Goodwin, did you take into 
consideration in making up your opinion here of the 
value of these properties a sale which occurred on March 
2, 1942 for a consideration of $49,000; the seller, the San 
Diego and Arizona Eastern Railway Company; the buyer, 
San Diego Gas & Electric Company; covering the prop- 
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erty known as Newton Street west of 16th Street, north 
of the San Diego and Arizona Eastern Railroad Company 
and the tidelands, and east [748] of waterway, 42 feet 
open drain. Did you consider that sale? 
Pee es) ide 
©. How much property was involved in that sale? 
A. Will you give me the legal again? 
Q. All I have is Newton Street west of 16th Street, 
north of the San Diego and Arizona Railroad tracks. 
A. That is all the information you have on it? 
©. And the date of sale is March 2, 1942, and the 
improvements are none. 
A. Let me see. Newton Street,—west of Newton? 
West of 16th Street. 
Yes, ! considered that sale’ That was in the — 
I asked you what the area was? 
The area was five and three-quarter acres. 
And the price was $49,000? 
Yes. J might also state that was in the downtown 


PIO PIO FO 


area of San Diego, and that the purchaser received as a 
further consideration for the purchase price a lease on a 
portion of land adjoining the purchase, of which I have 
a diagram. 

©. Perhaps we have the same ones here. That is 
shown as your No. 1 sale? 

A. No, I think that is shown— 

Q. Referring to your index? [749] 

A. —as 4-A. 
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Q. In other words, in your remarks you made the 
same remark as I have, that the purchaser also received— 

A. Well, that is logical. 

QO. Now, do you have a sale listed as No. 3, at a 
price of $3,600, being the southwesterly side of Main 
Street between Sigsbee and Beardsley, and the legal being 
Lots 35 to 39, Block 84, Manassee and Shiller Subdivi- 
sion, plus a part of railway right-of-way? 

A. Who were the buyers and sellers? 

Q. The seller was the San Diego and Arizona Eastern 
Railway and the buyer was the Crowe Transport Com- 
pany. 

A. Yes. That was in San Diego, situated on Main 
Street, which is between Sigsbee and Beardsley, on the 
westerly side of Main. 

Q. Did the area in that instance amount to .45 of an 


acre? 
A. Yes; 20,000 square feet in that parcel. 
©. And the price was $3,600? Aes 
©. Or figured out at $7,841 per acre cost,—correct? 
A. I assume that is the way it would be extended. 
Q. Eighteen cents per square foot and 20,000 square 


teet’ 

A. I know that property is not comparable to the [750] 
property under consideration. 

Q. It is not? Eee NO. 

Q. Why? 

A. Well, it was on a paved street close to the down- 
town part of San Diego, and an area that was—had a com- 
paratively small amount of vacant land available for 
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purchase, not similar to an area in an industrial part of 
National City where four-fifths of the industrial land was 
unimproved. 

QO. Well, it was situated near the industrial area in 
San Diego? In fact, it was right in the industrial area? 

A. Yes, it was what you might call in the industrial 
area, although it was a wholesale-retail area. The people 
that are interested in buying there were wholesalers serv- 
ing the San Diego district, that wanted to be close to the 
people they had to supply by truck every day, and under 
those conditions it was necessary to pay a higher price or 
a premium to be right close to the downtown district. 

©. Well, these parcels are near the National City 
downtown district? 

A. Yes, but without anywhere near the same demand 
and potential. It was also on the main road to National 
City and the entire South Bay district. There are certain 
advertising advantages to the particular location. 

©. You mentioned that one of the advantages of the 
[751] San Diego property referred to was the fact that 
it bordered on a paved street, and I understood you to say 
that there was quite a bit of value to property that bor- 
dered on the water, tideland property. That property of 
Mr. Johnson’s was right adjacent to the tidelands, was 
it not? 

A. Yes, it was near the tidelands property. 

©. In fact, he had a pipeline that ran across the tracks 
and out into the harbor, an oil pipeline that ran into his 
property? That is of quite some value, isn’t it? 

A. It certainly is a consideration im the value of it. 
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Q. In other words, if Mr. Johnson had put this prop- 
erty to use for a bulk plant for the distribution of gasoline 
products, that pipeline, if he wanted to bring the oil or 
gasoline in by boat, would have been of quite some value, 
wouldn’t it? A. When? 


Q. Back in 1942. 


A. Well, not as a final and conclusive factor because 
that was no location for that type of business in 1942. 


QO. Why? Why not? 


A. Because of the dust and the unfavorable conditions 
immediately surrounding it, for that particular use. 


©. You mean dust created by the Tavares Construc- 
tion Company in the operation of the concrete ship- 
yards? [752] 

A. That, and the area adjoining it, and this area 
where the batch plant was. 


©. I would like for you to consider the property with- 
out any shipyard being there at all. In other words, are 
you considering, Mr. Goodwin, Mr. Johnson’s property 
being of less value because the shipyard went in there and 
there was a lot of cement dust? 

A. No, there were advantages and disadvantages. 
They weren't all advantages. 

Q. In other words, you just mentioned it detracted 
from the value of his property because of the fact there 
was a cement plant there? 


A. For the particular purpose that you mentioned. 
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©. Are there any other purposes of use that the cement 
plant would have detracted from 

A. Other uses where the existence of dust and the like 
would be objectionable, yes. 


QO. Well, at the time Mr. Johnson’s title was taken, 
on November 10, 1942, there wasn’t any plant on his land 
that created dust, was there 

A. Not on his property, no, but I] am quite sure there 
was there. 

QO. Well, in 1942 it wasn’t on his property? 

A. I am not positive as to the exact location at that 
particular time. [753] 


QO. Well, give us approximately where you think it 
was. 

A. I don’t—I am not sure that the batching plant was 
then in operation, at that particular time. There were 
heavy construction operations going on and lots of dust 
flying, and the— 

©. You don’t mean to imply possibly all these struc- 
tures were put on the property before they even took the 
title or started to condemn? 

A. [don’t know. That is quite possible. 

©. In other words, the government just moved in and 
took possession, and later on filed a condemnation suit? 

A. No, they often did that under a use permit obtained 
from the owners. 

©. You don’t know of any use permit in this case, 
involving any of these properties, do you? 

A. No, I don’t. 
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Q. In other words, to summarize this, this property 
referred to here of .45 of an acre in the wholesale business 
district, the wholesale industrial section of San Diego, is 
not comparable to the industrial area in National City? 

A. I would say it isn’t at all comparable as to value. 

©. That is just your declared opinion? 

A. Yes, it is based on an analysis of sales and listings 
throughout the entire area. It is more comparable to the 
value of property south of 32nd Street in San Diego, 
although [754] even the properties in National City were 
not bringing as high a value as they were in the City of 
San Dicgopae mich a price. 

©) aciepreperty reterred to had a railroad track 
running alongside of it; is that correct? 

A. Yes, I believe that’s correct. 

©. So they were similar in that regard? 

A. That’s correct. 

OQ. Would you say that the southwesterly side of Main 
Street between Beardsley and Crosley was somewhat com- 
parable to Mr. Johnson’s property? 

A. No, I would not. 

©. Why not? It is getting down pretty close there, 
is it not? 

A. No, that is just a half block closer than the prop- 
erty you mentioned previously. 

Q. How many miles away is that from parcel 9° 

A. Oh, I would estimate that is about three to three 


and a half miles from parcel 9. 
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Q. Well, in arriving at your valuation here, you re- 
ferred to property a couple of miles or three miles away, 
didn’t you? 

A. No, the property to which I particularly referred— 

Q. I am talking about those tideland leases. They 


were as much as five, six and eight miles away, weren’t 
iliever || / a0 | 

A. That was by way of comparing the areas on the 
tidelands and with immediate access to the water. 


QO. Well, you wouldn’t say that three miles from a 
designated point, both points being in an industrial area, 
is so disrelated that the values could not be compared? 

A. Yes, because industrial lands are often sold for 
various purposes. The San Diego Consolidated Gas & 
Electric Company, for example, bought the parcel to 
which you referred, in my opinion, for a special use, and 
they needed property in a certain location. 


Q. Well, now, if I may interrupt you at that point: 
the United States government, in a way of speaking, is 
buying this property for a designated purpose, and, there- 
fore, that would be of considerable value, too? 

Mr. Landrum: Just a moment. If the court please, 
that is objected to on the ground it is incompetent and 
immaterial what the government was buying it for. 

The Court: Yes. It is not the enhancement to the 
government or its peculiar value to the condemnor. It is 
the loss to the property owner of the property taken that 
is the basis for the valuation. 
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Q. By Mr. Muir: How many square feet are there 
in this property of Mr. Johnson’s and his wife? 

A. There was 1.2 acres. -That would be about 44 or 
45 thousand square feet. [756] 

Q. Did you take into consideration in arriving at your 
opinion of value the improvements upon the property? 

A. Meow liedid: 

©. What improvements were those? 

A. The improvements on the property consisted of a 
small building that would be suitable for a field office, 
tool building, storage shed; a 15 by 30 foot corrugated 
sheath on a slab floor. 

Q. Well, what do you think that building was worth? 

A. Well, I believed that the existence of the building 
on the property would have enhanced the value of the 
property over what it would otherwise have been by $250. 

Q. In this particular instance though it might have 
been a detriment to the buyers, in that they might have 
had to remove the building, and did you take that into 
consideration? 

A. I considered the fact that the building was there 
and the extent to which, in my opinion, it enhanced the 
value of the property. 

©. I want to direct your attention to Plaintiff’s 
Exhibit 1, parcel 9, being a sort of a square with a neck 
extending down to the south, and which I think was re- 
ferred to here as a ramp. Would you say that the fact 
that the government took that portion of the ramp through 
the south half of Mr. Johnson’s property detracted from 
what remained [757] in the Johnsons, that is, the prop- 
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erty here which is shown immediately to the south of 
parcel 9? 

A. No, I don’t believe that it detracted. 

©. So you know, as a matter of fact, the ramp divided 
up the property that remained in the Johnsons? 

Exo NESS. 

Q. It didn’t detract from that property, though? 

A. No. In my opinion, it was much the same as 
though an alley had existed on the property and the re- 
mainder was still susceptible of use. 

Q. In the case of an alley, it is dedicated to public use. 
This 1s a ramp on private property, exclusively for the 
use of the United States, and that would not give any 
use in the Johnsons in using the property that was so 
divided, would it? 

A. It wouldn’t, but the bulk of sales in National City 
were of property similar to the property that remained, 
and it was not carved out in any disproportionate manner 
by the existence of the finger that extended out. [758] 

Q. By Mr. Muir: How far away from Parcel 9 was 
this property in National City that you referred to? 

A. There were various smaller parcels, in National 
ity, 50 by 125,65 by | Zogeiaeley 

©. Where were they located, Mr. Goodwin? 

A. In various areas both north and south of the sub- 
ject sproperty. 

©. Were they adjacent to the tidelands? 

A. Not immediately adjacent to the tidelands. 

©. How far back were they? 

A. Oh, three or four hundred feet. 
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Q. They were not in the immediate vicinity at all, in 
other words? 

A. Well, within two or three blocks. 

QO. Would you say to the east? 

A. South and east and some to the north. 

Q. To the south there isn’t very much more property 
that borders on the tidelands privately-owned, is there? 

A. Ne 

Q. Then, it must have been to the east; not to the 
southe 

A. No. There is additional property that borders on 
tidelands, just as the parcel immediately to the north did. 

©. But to the south there is nothing, is there? 

A. YesmiZsg| 

Q. Perhaps one block and that is all? 

A. No. there are, speaking from memory, I would say 
several hundred acres. 

©. ‘Tidelands property? 

A. No; not all tidelands; adjacent to the tidelands. 
I believe that the Santa Fe Railroad has at lease several 
hundred acres in that category. 

Q. You said that you considered a sale by the Santa 
Fe in arriving at your opinion as to what you should say 
here as to the value of Mr. and Mrs. Johnson’s property. 
Was that the property that was condemned by the United 
States in this proceding, in which they sold to the govern- 
ment after the institution of these proceedings? 

A. No; I didn’t say that I considered any sale of the 
Santa Fe, I don’t believe. 
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©. I noted, Mr. Goodwin, that you indicated four 
factors in arriving at your opinion, sales of other prop- 
erty, the large amount of other vacant property in Na- 
tional City, Santa Fe sale of property and lease with 
Tavares. 

A. No; I think I said the Santa Fe listing. 

Q. Was that a listing in your office? Do you mean a 
real estate listing? Pvemeees, sir. 

©. That was furnished to you by the Santa Fe? 

A. That is right, at my request, in connecton with 
[760] other work we had done for the Santa Fe, but not 
for the Santa Fe of other work we had done in condemna- 
tion proceedings. 

Q. You mentioned that you considered the lease with 
Tavares, that was made by Mr. and Mrs. Johnson, in 
arriving at your opinion? Did I understand you correctly? 

Pees. 

©. And you understood in so considering it that it was 
a lease at the rate of $40 a month, to run for five years, 
with an option to renew it for another five years? 

A. ‘Witaite is aie 

©. The rental on this lease for the term of five years 
was $4,125, is that correct? ee No. 

©. How much was the total? 

A. I would have to multiply it out for five years. 

QO. $480 a year? 

A. Well, say, if it was $500 for five years, it would 
be $2500. It would be somewhat less than $2500. 

©. In making an analogy between the National City 


property and the San Francisco Bridge Company lease, 
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I would assume you would say about the Johnson property 
that the lease with Tavares was a detriment to the 
Johnsons in having this lease with Tavares at the time of 
taking? In other words, in arriving at the value you 
would give the Johnsons for their property, you would 
take this Tavares lease value? [761] A. Ne 


QO. You would not? A. No. 


Q. Did you consider in arriving at your opinion that 
the Johnsons suffered a detriment in losing the rental 
under the Tavares lease of $40 a month for five years? 


my Ves 
©. That would be a detriment of about how much? 


Mr. Landrum: Just a moment, if the court please. 
That is objected to as incompetent. The question of fair 
market value does not include any loss of lease. That 
question was before your Honor, as you recall. 


The Court: The way the question is framed, it includes 
a factor that he took into consideration. The govern- 
ment took the fee and took everything, including the in- 
come and the possibility of potentialities. The objection 
is overruled. 


The Witness: Will you repeat the question again? 
(Question read by reporter. ) 


The Witness: I did not attempt to figure it as to an 
exact amount of detriment that they had suffered. 


Oygeyairs Mir: %In reference to yotmstestimony, 
about National City’s fee title and the San Francisco 
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Bridge Company lease, you figured that accurately to the 
dollar, as I understood your testimony? 

A. That was, in my opinion, an entirely different 
situ- [762] ation; that they had created certain items of 
value as a result of their effort. They had obtained a 
favorable lease. I can’t understand why one would have 
paid $40 a month for this particular parcel of property. 

©. May I ask you if you were one of the government 
appraisers that set the value of the property and fixea a 
rental therefor in connection with the making of the 
Tavares lease with the Johnsons? A. No 

QO. You were not? A. No. 

Q. Are you familiar with the government’s practice of 
capitalizing the property in arriving at the rental to be 
paidr 

A. Yes; I believe I know what you mean. I am 
familiar with the process that is followed. Do you mean 
when it comes to going out and appraising a given parcel 
of land and placing on the parcel of land the value— 
placing the value of the parcel or the fee and then placing 
the amount of rent that you feel is the fair rental value? 

Q. If you use your theory of 7 per cent in arriving 
at a capitalization value in regard to the Johnson’s prop- 
erty and a rate of $40 a month rental, it would have 
to be 15 or 16 per cent return to arrive at the true value, 
wouldn’t it? Would that be about right? [763] 

A. Yes; if you used that same procedure, or the prop- 
erties and the conditions are not favorable. On the one 
hand, we have a favorable lease, but, on the other hand, 
we have, in my opinion, an amount of money here which 
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was quite high or excessive. There is nothing else like it. 
The parcel immediately to the north is rented for much 
less money to the same people. 

Q. May I ask if you took into consideration in arriv- 
ing at your opinion the lease between the Johnsons and 
Carl Bliss that was made out at $100 a month for this 
property and it was paid for two months prior to the 
execution of the Tavares lease on June 5, 1942? 

A. Yes; I knew of that lease but that lease was not 
in effect at the time or on the date of our valuation and 
there were, as I understand it, certain other matters in- 
volved, certain other improvements on an additional por- 
tion of property. They covered not only this property but 
certain additional property. 

©. I understood you to say you considered it? 

AD Yes 

©. And you considered the fact that the Johnsons 
were getting $100 a month rent from Carl Bliss? You 
considered that fact in arriving at your opinion? 

A. Yes; for this and other property. 


Q. And you also considered the lease which was later 
entered into between Carl Bliss and the Johnstons about 
that [764] same time as the Tavares? In other words, 
Mr. Bliss relinquished his previous lease and Tavares and 
Bliss took separate leases of separate portions, about June, 
1942? You were familiar with that, too? 

TN KES 

©. You were familiar with the fact that Mr. and Mrs. 
Johnson were getting $35 a month rent on the Bliss land 
at the time they got $40 a month from the Tavares people? 

LCS. 
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©. You considered those factors? 

A. Yes, sir. 

©. And you considered that property bringing in $75 
a month on fixed leases for a definite period of at least 
five years, and possibly 10,—that $75 a month was worth 
just $2500, is that your opinion? 

A. No; that is not my opinion. And that wasn’t the 
condition, either. 

Q. In other words, property worth $2500 in this in- 
stance was bringing in $75 a month income? 

A. No, that involved additional property. 

Q. What additional area to the south of the subject 
property when you say additional area? 

A. I believe it was about 60 or 70 per cent of an acre, 
7/ \Ovoi sane acre say, or 6, |Ogetean acre. |705) 

©. Is that any of the property that Mr. Haas bought 
from the Johnsons? 

A. Yes. But that included on it at that time an office, 
a storage building and a garage building. 

Q. By the way, I noted in your testimony that you 
stated that in regard to one of these other pieces of 
property that had been sold, that is, a sale, you considered 
in arriving at your opinion of the Johnsons’ value part 
of this other property was marsh land, is that correct? 

A. Yes; one-quarter of it. 

©. Was that property that the sewer was emptying 
into from other adjoining properties? AS Ne 

Q. Was that property owned by the Santa Fe Rail- 
way? 

A. No. That property had been owned by George 
Johnson of National City. 
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Q. That is the portion that had the marsh land on it, 
is that right? 

A. Yes; that marsh land and also some very good land. 

Q. In other words, the good land was solid earth like 
the Johnson’s property? eee Ves: 

Q. I presume you also considered in arriving at your 
opinion this sale by Johnson to Haas for $7,000? You 
considered that? [766] 

A. No; that sale had not been made at the time of my 
appraisal. 

Q. In giving your opinion now at this time, you are 
cognizant of that fact, are you not, that the Haas people 
bought from the Johnsons this property to the south, di- 
vided by the ramp, for $7,000 cash? 

A. Including the improvements thereon, which con- 
sisted of an office, a storage building and a garage build- 
ing. 

©. Was that any of the property you described as be- 
ing on Parcel 9 when I asked you once before? 

A. No. This was on the other property. There was 
also a small structure on that Parcel 9. 

©. Were those improvements quite as valuable as 
compared to the $250 of improvements on Parcel 9? 

m Yes 

©. What were they worth? 

A. I don’t recall the exact detail of the. improve- 
ments to the extent that I think it would be fair to give 
an opinion as to their value. I would say in excess, how- 
ever, of $2,000. 

Q. If you would say $2,000, you must know what kind 
of a building you are talking about. 
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oy Yes, but there 1s a lateoredifierence in sayinggin 
excess of $2,000 and figuring out a quantitative analysis 
of [767] the building. 

©. You having now fixed a value of $2,000— 

A. I haven’t fixed that value. 

©. —or in excess thereof, for the buildings on the 
property of the Haas’, please describe those buildings? 

Mr. Landrum: As I understand it, the sale which 
counsel refers to took place subsequent to November 10, 
1942. It would have been impossible for a buyer to know 
what that sale would be, and we object to it. 

Mr. Muir: I think this 1s proper upon cross examina- 
tion as going to the truth and veracity of the witness and 
his extent of memory. 

The Court: It seems to me this is an immaterial mat- 
ter. Jf we are restricted, as we are, to a certain date 
for the purpose of ascertaining the value of the property, 
I think it would be immaterial as to what an appraiser 
or an evaluator may think as to sales made subsequent. Ii 
sales were made subsequent, they couldn’t be within the 
mind of the evaluator unless an investigation were pro- 
ceeding at the time that involved the details of this prop- 
erty. The objection is sustained. Mr. Muir, if this is 
going to take some little time, we will take a recess now. 

Mr. Muir: I will have a few more questions. 

The Court: We will take a recess now until 2:00 
o’clock, ladies and gentlemen of the jury. Remember the 
[768] admontion heretofore given you and keep its terms 
inviolate. 


(Thereupon, at 12:00 o’clock noon, a recess was taken 
until 2:00 o’clock p. m.) [769] 
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San Diego, California, Monday, February 24, 1947. 
2:00) P.M. 


The Court: All present. Proceed. 
EWART GOODWIN, 


called as a witness by and on behalf of the plaintiff, hav- 
ing been previously sworn, resumed the stand and testified 
further as follows: 


Cross Examination (Continued) 


By Mr. Muir: 

Q. Mr. Goodwin, in regard to evaluation of property, 
when there is a leasehold interest outstanding, that is, all 
owner has leased the property to somebody, did I under- 
stand you to say that in computing the value of the fee 
you would take into consideration the value of such out- 
standing lease? uve Yes. 

Q. That is, when an owner gives a lease, he gives 
away the profits of the land for the term of the lease? 

We Yeominetact, he does. 

Q. That was your testimony this morning, also, was 
it not? MY eS) sir. 

©. So that, in other words, in the case of the John- 
sons, when the entered into these leases with Bliss and 
Tavares, they had a total rental of approximately $4,100 
coming in, and by your statement they gave away, when 
they executed [770] those leases, they gave away the 
profits for that period, amounting to that amount of 
money; is that right? NG: 

Q. They did not? 

A. We were concerned there with a lease that had a 
little less than five years to go, bringing in $40 a month. 
That was a higher rental than any other rentals I knew of 
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in the same area of comparable property, of which there 
was an adequate supply, and that would not equal the 
amount you mentioned. 

Q. But doesn’t our definition and the operation of 
your opinion work in all cases, or is this just an excep- 
tion? 

A. Here we are valuing the property for the lease- 
hold and for the period that Tavares had oblivated them- 
selves to continue paying rent at the same basis it had a 
period of a little less than five years to run. 

Q. Just confining ourselves to the Johnsons’ lease 
with Tavares, then you would say that during the time 
of the Tavares lease, which was a little less than five 
years, the Johnsons for that period had given away the 
profits of their land, for that period? 

A. That is correct. The rate that they were getting 
was, however, in my opinion a substantial one. It was 
paid to them based on a particular need, apparently, of a 
concern for this particular piece of property, and is not, 
in my [771] opinion, a proper gauge of the fair market 
value of property, as the definition applies in California. 

©. Then this land of the Johnsons was particularly 
valuable by reason of the fact that it was so located, then? 

A. It happened to have a particular use for the Tav- 
ares Construction Company, that is correct, but that does 
not mean, I don’t believe, that we must give consideration 
in valuing this property to a lease on a given piece of 
property that is out of proportion to leases paid for other 
similar pieces of property. [772] 

©. By Mr. Muir: Leaving out of the matter the 
argument on the amount of the rental, nevertheless, you 
would say, would you not, that, when the Johnsons made 
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their lease with Tavares, they lost the profits for the 
term of that lease? 

Mr. Landrum: Just a moment. If the court please, 
I am going to have to object to that as immaterial. We 
are taking fee title here. 

The Court: He is trying to arrive at factors which, 
according to counsel’s hypothesis, should enter into the 
market value of the property at the time it was taken. He 
and the witness haven’t been able to agree upon those 
factors. Overruled. 

The Witness: What is the question? 

The Court: Read it. 

(Question read by reporter.) 

The Witness: I question if that is what counsel meant 
to ask, “when they made the lease with Tavares that they 
lost their profits of the lease.” 

QO. By Mr. Muir: From the land. 

A. When they made the lease with Tavares? 

On Mes 

A. They gave up the land and the use of the land 
to the Tavares Construction Company but, when they 
made the lease to Tavares, I don’t see where it would 
follow at that [773] point they lost the profits from the 
land. They tranferred the possibility of making a profit 
on the land from themselves to Tavares. 

©. I would like to ask you what percentage in this 
capitalization you would use in respect to just the John- 
sons’ property. You spoke about 7 per cent as being 
about right for the City of National City in arriving at 
your evaluation, and I asked you if 7 per cent fit the 
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Johnsons’ and you said that was entirely different. Now, 
what percentage do you place on it? 

A. In the first place, it was entirely different because 
it was an isolated example of a rental being paid that 
wasn’t comparable to any other rentals. As far as—I 
forget the last part of your question. 

The Court: Read it. 

(Latter part of question read by reporter.) 

The Witness: I did not place an exact percentage on 
it. It would actually be much higher than 7 per cent be- 
cause, when anyone is receiving a return out of proportion 
to other returns, it is always subject to risk of the lessee 
taking advatage of any circumstance that would come up 
to get himself in more favorable position when he is 
paying above the market for a given piece of property. 
And you would figure in any interest rate, there being 
two primary items that make up an interest rate, one, the 
service charge [774| for the use of the money and the 
other the risk involved, there is greater risk in the return 
on your capital when you are getting a return that is dis- 
proportionate to the return of other people and, therefore, 
what was a much higher rate of interest. 

Q. By Mr. Muir: Then, if Mr. Tavares had agreed 
to pay $200 a month rental, the risk to the Johnsons 
would have been increased proportionately and the value 
of their lease would have gone down proportionately ? 

A. No. The rate at which you would capitalize it, if 
the rental is in line with other rentals being paid, is much 
more conservative or much lower than if you are getting 
a rental that is out of proportion with rents that are be- 
ing paid for similar types of properties in the same gen- 
eral area. 
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Q. Well, would you say about 15 per cent would be 
a fair return on the capitalized value of the Johnson 
property? 

A. A range of 15 to 20 per cent. 

Q. That is what he should get back in rental, then, 
would you say? Exe YS, 

Q. One thing further. You said that you considered 
in arriving at your opinion of the values of all these par- 
cels of land the labor situation in this area. What has 
that got to do with the Johnson property? 

A. The labor situation, both as to the adequacy of 
pay [775] of labor, the adequacy of supply of labor, the 
working conditions under which labor can function, and 
the degree of efficiency they can use and bring to play in 
a certain area, has a bearing upon the value of industrial 
property in that area. In other words, if you have a sup- 
ply of industrial property and there was no labor to work 
and produce money from their labors, the value of the 
property couldn’t be very considerable. 

Q. If this were used for a bulkhead plant or oil pe- 
troleum distribution plant, there wouldn’t be very many 
men employed, or involved, would there? 

A. Yes; but the value of the property for a bulkhead 
plant would depend upon the use of other concerns, 
wholesalers and manufactureres, in the community, for 
what would be sold by the bulkhead plant. 

QO. What does an oil petroleum plant sell other than 
gasoline, kerosene and oils? 

A. That is all they sell but they sell to people who 
must be engaged in labor in a given area, who produce the 
money to buy the gasoline, whether they are working men 
or anyone else living in that area. 
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©. Isn’t a bulkhead plant usually built up on the 
amount of gasoline they control in gallonage? That is to 
say, if a bulkhead plant can distribute three or four hun- 
dred thousand gallons per month, the bulkhead plant must 
be big [776] enough to take care of that, must it not? 

Eee bivat is right, yes. 

MQ. And that would be a mechanized operation, and, 
except for truck drivers and a few odd personnel, labor 
wouldn’t come into play in that regard for that particular 
use of this property? 

A. No, only to the extent that they were engaged in 
competition with other people for labor. 

©. It would be a rather limited field? 

A. Yes; it is not— 

©. Anybody with a chauffeur’s license could get a job 
dc al trick driver : A. I would assume so; yes. 

Q. In arriving at your value, would you say that 
possibly $2,000 might be a fair value for the Johnsons’ 
property just as well as $2500? 

A. No; it was not my opinion. 

©. Is your opinion right on the dollar, $2500, no more 
and no less? A. That was my opinion; yes, sir. 

QO. It couldn’t be $2501 or $2499? 

A. That wasn’t the conclusion I reached. 

©. If you are so precise, then, exactly upon what 
basis did you compute exactly $2,500? 

A. I computed the value of that property at $2,500 
[777] after considering—did you want to break it down 
and analyze the other sales? 
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Q. No. Break it down as to what Mr. Johnson and 
his wife owned that you people put an added figure on 
of $2500. What did they have that amounted to that? 

A. They had an acre and two one-hundredths of land, 
with a small storage shed, as I have said, located in the 
City of National City, and that was comparable to other 
lands also in the City of National City, that had sold at a 
price that, in my opinion, was definitely comparable with 
the value that I have put upon their property. 

Q. Across Harrison Street you place a greater value 
upon that land, don’t you, than you do on the Johnsons’? 
It is more valuable? 

A. Do you mean to the west of the Johnson property? 

©. Yes; across the street. 

A. No. Directly across the street, on the area that 
was leased to Tavares, yes. Across the street and down 
itommeanee@emas tO the rear portion of Parcel 3, no. 

Mr. Muir: That is all. 


By Mr. Sloane: 


Q. If your Honor please, Mr. Goodwin, I want you 
to deal solely with the San Francisco lease and the lands 
and areas covered by the San Francisco lease. [778] 

I take it that, being an expert appraiser, you are able 
to visualize and deal with that lease as it existed Novem- 
ber 10, 1942? Pee eS, Sir. 

©. Entirely apart from who owned the fee or what 
would happen to this land in future times? Is that true? 

Ba NOES 

©. In other words, as I understand it, the lease and 
the leasehold rights under it had a definite value in No- 
vember, 1942? ome cc. 
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Q. That may or may not be in an up or down propor- 
tion to what the owner of the fee may have had of the 
lease? A. I don’t understand. [779] 

©. What I want to make sure is that you were asked 
to pick out the lease and forget about these other people. 
Can we do that? 

A. Yes ll think so except tia of course, invthateme 
can’t forget the City of National City, so far as being 
the owner of the fee and the others to whom the prop- 
erty would come at the end. 

©. That is true, but I am talking about the value. It 
doesn’t make any difference, so far as fixing the value 
is concerned, it doesn’t make any difference whether the 
City of National City owned the fee or whether I owned 
fon we) Uliat is correcm 

QO. Now, going back to 1942, let me make sure that 
we understand each other. On the basis of your testi- 
mony already given, it was your understanding that the 
City of National City had the right of occupancy of 6.26 
acres of what we call shoreland? A. Mes: 

©. And that is the area marked in blue? 

Pe ES: 

©. And that they also had rights given to them under 
the lease in the water area immediately adjoining and 
filling out the parallelogram? x Yes 

Q. I take it that in fixing the value of the lease, we 
[780] are interested, first, in the physical characteriza- 
tion of the ground and the water, of the location relative 
to other lands, and of the adaptability to different uses, 
having in mind the highest and best use? A. Ses: 

(Q. We should also have in mind the terms of the par- 
ticular lease, as compared to other leases, ordinary leases; 
Sebati cOnncets Ay waides: 
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Mr. Sloane: The National City lease has been re- 
ceived in evidence here and is marked Exhibit L. I wish to 
examine the witness concerning that. Your Honor, may 
I have permission to give to the jury copies of that lease? 

The Court: Yes, sir. 

Mr. Sloane: And in case you don’t have one, I will 
furnish you with a copy. 

Q. By Mr. Sloane: Taking up, first, the general 
characteristics of this particular piece of land, how would 
you say this parcel 7 compares in lease value, use value, 
with parcel No. 2, for example, which is the yellow par- 
cel on the plat? 

A. JI believe it is considerably more valuable than 


parcel Nom. 
Q. Now, when you are speaking of the value, you 
mean the rental value? [781] A. Yes. 


QO. How would the rental value compare as of that 
date, in your estimation? Is parcel 7 worth twice as 
much, three times, or what figure would you place on it? 

A. I would say that parcel 7 would be worth prob- 
ably four times as much. 

©. And what is the reason for that difference in 
valuation? 

A. Because it had direct access to water that was 
dredged out to a depth that would admit the shallower 
draft boats, the barges, and the like, and to a certain 
extent control that much of the water frontage. 

©. With regard to parcel 3, which is the blue area, 
would that be two, three or four times as much in rental 
value, referring to parcel 7? 

A. Well, it would be, to use round figures, and not 
having worked it out how many times more, I would say 
it certainly would be two or three times. 
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Q. Is it fair to say three times? 
A. Iam not sure that it would be fair to say three; 
somewhere between two and three times. 


©. Suppose we compromise, in order to have a figure, 
and say two and a half times? 

A. Well, that is up to you. You are asking questions 
that are a little difficult. [782] 


Q. These questions are very general. Now, in regard 
to a comparison to parcel 1, how would you say that 18 
acres in parcel 1, the red portion, compares in rental value 
with the acreage in parcel 7? 

A. Considering the condition of the water area im- 
mediately in front of parcel 7, and considering the ratio 
of the water frontage that is controlled as compared to 
depth, it would be considerably more valuable than par- 
eal I, 


©. Can you give us a rough comparative value? 
Would it be twice as much, or three times? 

A. I believe it would be approximately twice as much. 

©. What was the condition of the water area west of 
parcel 1 in November, 1942? 

A. Well, the condition of the water area west of 
parcel 1 was a varying depth of about two feet above the 
lower low water to five feet; some places six, seven, nine, 
ten and up to sixteen; even over twenty feet as it ap- 
proached the extreme westerly portion of parcel A. 

©. Then the westerly portion of it was the natural 
depth of the water, where the natural channel existed? 

A. Approximately. Possibly not to the same depth 
as the channel itself. 

Q. From there on shoreward it ran up into graduating 
depths, getting shallower and shallower until it was three 
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or four feet, going to where it is marked as the bulk- 
head [783] line? A. Yes, two to four feet. 


Q. In other words, to put it into other terms, a boat 
drawing ten feet at low tide could get in along parcel 7 
right along the shore line, but could not get right up to 
parcel 1? 


A. That’s right, could not get right up to parcel 1. 


©. Let me see if I made a correct note of the valua- 
tion which you gave to the San Francisco leasehold. Is 
the figure on the total value $45,750? 


?ece weir as | remember it. 


©. Did I understand you to say that that was the 
value which you placed on parcel 7, exclusive of any value 
actually allocated to parcel A? 

A. Well, in my method of reaching an opinion as to 
value, I considered that parcel A was a waterway or 
right-of-way, just as a street is, and that the area, the 
upland area, the land area, would reflect the value of the 
entire parcel. 


M. I understood also that you started your computa- 
tion of the value to a large extent there by seeking to 
restore to the San Francisco Bridge Company the money 
which they had expended or the value which they had 
contributed to the land prior to November, 1942, that is, 
the building of the pier and the dredging of the mud in 
area A? [784] 


A. I don’t know how you reach that conclusion. 


Q. Well, as I understood you, you fix a contribution 
of value to the property for building the pier of $12,000. 


A. That was my estimate of it. 
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@y Yes: 

And for dredging, $15,000? 

A. That was my estimate of what the area dredged 
immediately in front of the parcel might have cost at 
that time. 


©. Now, what effect did you give to those parcels in 
arriving at your rental value per acre? 

A. Well, as they were reflected in my opinion of the 
valuation of or marketability of parcel No. 7. 


©. In other words, parcel No. 7 with a pier on it 
would be worth $12,000 more than parcel No. 7 without it? 

A. Well, it would be worth more. Of course, in the 
final analysis the question was how much would some 
lessee, the San Francisco Bridge or some other lessee be 
justified in paying for the entire area of parcel 7. 

©. That is for the use of it, you would say, for a 
period of 17 or 18 years to follow? Ae vies: 


Q. And your opinion is that they would be justified 
in figuring in the contributed value of $12,000 because of 
the pier being there? [785] 

A. Well, I don’t know what value specifically a person 
might take into consideration by reason of the pier being 
there. The fact that the pier, in my opinion, might have 
been built at a cost of $12,000 doesn’t necessarily mean 
that someone else coming along would want to use the 
same pier just the way it was. It might fit their needs 
or might have to be considerably altered. The channel 
might have to be a little deeper, or might be just right. 

Q. But for anyone who contemplated a use similar to 
that that the San Francisco Bridge was making of it, that 
would save them an investment of $12,000 to build a pier 
like that ? A. Yes) sii 
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Q. Now, with respect to the dredging, I believe you 
gave us a figure of $15,000, which I assume you treated ~ 
in the same manner. Where did you get that figure? 

A. Icomputed what, in my opinion, was the maximum 
amount of earth or spoil that would have to be removed 
from the parcel, the parallelogram to which we have re- 
ferred, to reach a depth of 10 to 11 or 12 feet. 

©. Would it make any difference if the excavations 
went outside of the boundaries of the San Francisco 
Bridge lease and carried on westward clear to the deep 
water? 

A. Yes, that would be of additional advantage, yes, 
sir. [786] 

Q. So that any money that was spent in dredging 
westerly of parcel 7 added to the value of the leasehold, 
did it? 

A. Well, not necessarily any more. You could go 
down further than necessary or you might put a much 
wider channel there than was necessary. 

Q. I am speaking of any dredging that was actually 
done prior to 1942, in November. 

A. Yes, it would definitely add to the value. 

©. Do you know who did that dredging, actually? 

A. Well, I know who paid it. I think, as I recall it, 
Case Construction did the dredging, but San Francisco 
Bridge paid for it. 

©. Don’t you know that the San Francisco Bridge 
Company did the dredging itself, with its own equipment? 

A. I don’t believe they did. 


Q. You do know that the Case Company was operat- 
ing in that vicinity? aN. Migew : 
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QO. Do you know that 163,000 cubic yards of spoil was 
taken out of the bottom and unloaded in the mole fills in 
the land to the south of parcel 3? 

A. No, I don’t know that exactly that quantity was 
taken out. 

Q. Did you have a quantity when you were making 
your computations? [787] 

A. Yes, I did. I had assumed that spoil was taken 
out of the area, but outside of getting additional spoil to 
raise the land, J didn’t figure where they could get that 
much spoil or where they would need that much to accom- 
plish the dredging down to the required depth. It wouldn’t 
equal that many cubic yards of spoil. 

QO. You are not a dredging engineer, are you? 

A. No, sir. 

QO. And you would be guided somewhat by the ‘testi- 
mony of the man who actually did the dredging, wouldn’t 
your 

A. Certainly, excepting for the point that possibly he 
might have gone a little bit beyond what was absolutely 
necessary in polishing it up. 

Q. Well, if area A, having reference to the southerly 
portion, was dredged toa depth of 10 feet, I understood 
you to say that added to the value of parcel 7? 

ye AGS, 

Q. And if it were dredged to 12 feet, would that make 
any difference in whether it was valuable or not? 

A. Yes, it would add slightly to the value. 

Q. It would be more valuable if it were 12 feet? 

A GS. 

©. So that if that was the precise amount of cubic 
yards that was taken out, that was a contribution to the 
value of that land? [788] A. Yes, 
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Q. Now, if you made a computation, would you be 
kind enough to give me the number of cubic yards you 
did compute in arriving at the $15,000 cost? 

A. I don’t believe I have the notation on the computa- 
tion here, as to the number of yards. The question that 
was asked when I said that the amount would equal 
$15,000 was directed at that time to the parallelogram. 

Q. To be perfectly fair with you, I will say that the 
testimony so far shows there was 163,000 cubic yards 
taken out by the San Francisco Bridge Company during 
the month of February, 1941, in area A,— A. Mec 

Q. adjacent to parcel 7? A. Yes. 

Q. You don’t know whether that was the figure you 
used in your computations? 

A. No, I did not feel—that is not the figure I used. 
I used a lesser figure. 

©. What rate did you use as the reasonable cost of 
removing a dredging of that sort at that time? 

A. As I recall, the rate at that time was 15 cents a 
yard. 

Q. Do you know what rate was actually paid the Case 
people for dredging immediately offshore parcel 1? [789] 

A. Well, that wasn’t dredged, as I recall, at that par- 
ticular time. I don’t believe that 1 know what Case was 
paid in that particular instance. I am familiar with what 
they and others were paid and as to what the going charge 
had been on a number of contracts that had been let as 
the channel was dredged coming down the Bay. 

Q- Isn’t it a fact that the contracts which were actu- 
ally let in the northerly portion of parcel A at about this 
same time were, respectively 32 cents a cubic yard and , 
39 cents a cubic yard? A. No, I didn’t know that. 
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QO. So if you should base your computation on the 
actual yardage removed and the actual going rate of 
removal at that time, it would make quite an increase in 
your figure of $15,000, would it not? 

A. Yes. I believe, to the best of my knowledge, 1 
used the going rate at that time. 

Q. Which was 15 cents, you say? 

A. Yes. In fact, there were some that had been let 
for less than that. 

©. Those were for large areas under government con- 
tract and involved millions of yards, were they not? 

A. Yes, but with a greater distance to the spoil areas 
than was involved here. 

©. There were many considerations that were differ- 
ent |790] from those immediately in this area? 

A. Yes. Well, advantages and disadvantages. 


Q. It worked both ways? A. That’s right. 

Q. I believe you said in your direct testimony that, 
in your opinion, the rental value of this property in 1942, 
referring to parcel 7, 6.26 acres, was 2 cents a square 
foot? Be Ves cin 

Q. So if that was about four times the rental value 
of parcel 2, parcel 2 would have a rental value of one- 
half cent a square foot, if my mathematics is developing 
properly ? is EES. 

Q. And you attributed no individual value, no segre- 
gated value, to the right to use the water area, 8.28 acres, 
inmparcel A? A. WNomeinr 

©. I believe you compared that to a street frontage 
which gives value to the abutting property? 

A. Or a right-of-way,— 
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Q. Or a right-of-way? 

A. -—that is reserved to it, and as comparable with 
the same privilege that was granted in many of the San 
Diego Harbor leases that were available for comparison. 

Q. Isn't it true that in those San Diego Harbor leases 
a charge of about one cent a square foot was made in 
addition [791] to the charge for the land area? 

A. Ne 

Q. Don’t you know that those leases provide a figure 
of so much per month for the water area? 

A. There are in some instances wharfage charges 
made, where that is the case, but that square footage 
would apply to the wharfage primarily, not the entire— 

Q. I didn’t say it was a square footage charge, but 
is it not true that a charge was charged to the tenant on 
the land for the use of the water immediately in front of 
his territory? 

A. In some cases. There were cases where it was 
sublet on no charge for the use of the land, or it was so 
nominal that in considering a comparable piece of prop- 
erty it couldn’t be reflected in the property itself. 

@. Did you find the land rental rate in these areas 
which you have marked on Plaintiff’s Exhibit No. 6 the 
rate in effect in 1942, in November, ran about two to 
three cents a square foot? A. No, definitely not. 

Q. Did you find them to be more or less? 

wy, desc 

Q. Can you name, or do you have a list of the rentals? 
Referring now to the area which you have marked with 
the letter U on the exhibit, am I right in identifying that 
as [792] the Campbell Machine Company? No, that 
must be No. “X.” That “X” is the Campbell Machine 
Company lease. a, UU” Sonex 
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Q. I think it is “X.” I will have to ask you the ques- 
tion. | A. “U” was National Machine Works. 

Q. And “X” was Campbell Machine, as I remember it. 

A. And that lease was a lease entered into on April 1, 
1941. Do you want the rent paid? 

Q. Yes. Give me the rate for the first five years. 

A. One cent per square foot. 

©. And the second five years? 

A. The next ten years was at one and one-half cents 
per square foot, and the last ten years would be at two 
cents a square foot. 

©. Now, how much rental did they pay for their water 
area fronting on that property, according to the lease? 

A. In the case of the National Iron Works— 

Q. Iam speaking of the Campbell Machine Company, 
No. xX.” 

A. Let me see. The Campbell Machine Company had 
a $25 per month additional amount for the portion that 
was water area. 

©. Do you know how many acres were in that water 
area? [793] 

A. No, except that in their instance that the water 
area which, of course, included, as I recall it, some 
wharves also figured out at about three cents a square 
foot. 

©. Three cents a square foot? AL Yes esi 

QO. Now, going down to the Sun Harbor, which I 
believe you have identified with the letter P, can you tell 
me on what basis they were paying for the water which 
fronted on their shoreland? 

A. Well, they didn’t pay anything for the water. They 
paid $25 a month for the wharf that was there. 
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Q. Well, the right to use the water for a wharf? 

A. Yes, but they also have the right to come and go 
and a permissive use of the area fronting it that is con- 
siderably more than the wharf itself. 

Q. That right is common to the adjacent owners, is it 
not, that the people on each side could go and come 
through that same water? 

A. No, not necessarily. The Harbor Department was 
interested in giving a more or less exclusive use to those 
areas, so they would not have to police it themselves, that 
they would let the fellow to whom they loaned it tell the 
other fellows to keep moving. 

Q. Can you tell me of any lease issued by the City of 
San Diego which has a clause which assures the lessee 
of [794] exclusive use of the entire water area? 

A. Yes, I believe to all intents and purposes the 
Campbell Machine lease has what amounts to an exclusive 
use. That is, that doesn’t mean they can deny, when 
absolutely necessary, other people maneuvering over their 
property to get into a dock that they desire to tie up to, 
but they couldn’t just park out there on the area that the 
Campbell Machine Company has as their area. 

©. Do you know of anything in the lease to prevent 
anyone from parking in front of them? 

A. As I recall, on that lease they did definitely —the 
Campbell Machine did definitely have the authority to tell 
them to move on. 

©. You don’t happen to have a copy of the lease, do 
you? A. No, I am sorry, I don’t, sir. 

QO. Now, I believe you have referred to this land and 
water of the San Francisco Bridge Company as being 
of high value compared to shorelands. 

Peeeeonit is a very nice parcel: 


1004 Tavares Construction Company, Inc., et al., 


(Testimony of Ewart Goodwin) 


Q. That is due to the fact that it had protection both 
north and south by these mole piers, and due to the fact 
it had a long shoreline? i Ga 

Q. Now, let’s turn to the provisions of the lease [795] 
itself. I take it, you might have a valuable piece of land 
which would have a lease drawn over it so restricted as to 
kill many of the favorable features which existed in the 
land itself; is that right? fe Yes. asin. 

©. On the other hand, you might have a lease which 
would accentuate those favorable features; is that right? 

ie) Yecmsir, | 720) 

©. I don’t know whether you have had an opportunity 
to examine this San Francisco Bridge Company lease or 
not. But do you have a copy before you? 

A. Yes; I have examined it previously and have a 
copy of this lease. 

Q. In the first place, let me see if we understand each 
other about the value of leases. As I interpret your testi- 
mony, when you look at it from the owner’s standpoint, 
the lease is worth the rate he is going to get out of it? 

A. Yes, sir. 

©. Which may be too much or too little? 

A. Yes, sir. 

Q. In other words, if my uncle had owned Parcel 7 
and wanted to give me a lease at a dollar a month, that 
wouldn’t be a very good commercial bargain, but, if he 
had signed up for 20 years, that would be all he would 
get out of it? 

A. Yes; it would be a very good commercial bargain 
for you. 

QO. Yes. Now, if the City of National City made an 
arrangement regarding some mud flats which it owned, as 
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a result of which it would turn out, after the expiration 
of a 20-year lease, there were some dry land and some 
good deep water, that was purely a matter between the 
project and the City of National City to arrange the 
terms, was it not? mee Yes, sir. (/797] 

Q. I call your attention to the first paragraph in the 
lease, after the ‘““Witnesseth,” and in which it is recited 
that the San Francisco Bridge Company “has this day 
entered into an agreement with the company for filling 
and improvement of certain portions thereof, in considera- 
tion for which work of improvement and upon the addi- 
tional considerations herein contained, the City of National 
City does, by these presents” make the lease, so that this 
element I have referred to, of improving the land on terms 
that were satisfactory to the owner and to the lessee, 
would be covered by that paragraph, is that right? 

A. Yes, sir. 

©. Then we have the descriptions of Parcels 1 and 2, 
which were the subdivisions made in the lease, which are 
not the same as the Parcels 1 and 2 that are here in evi- 
dence? You understand that, do you not? In other 
words, Parcels 1 and 2 together made up Parcel 7, which 
comprises 6.26 acres? A. Yes, sir. 

Q. This Parcel A is really what is in this lease termed 
Parcel 3, is it not, the 8.28 water area? Is that your 
understanding ? ie eS, Sif: 

Q. And, to go back to your direct testimony, on the 
land appraisals you attribute a rental of 2 cents a square 


foot and on the water area, taken alone, in itself, no 
value? [798] me That is comme 
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QO. This 2 cents a square foot, { take it, is the value 
to the San Francisco Bridge Company rather than the 
value to National City? 

ew Yes, Sir; aS of the tdarevon taking. 

©. Yes; that is what the testimony relates to. So 
that, in speaking of the San Francisco Bridge Company, 
that is typical, and by that we mean in present testimony 
to obtain land in that vicinity, by someone familiar with 
its highest uses and familiar with the whole situation? 

That would have a value to that which they could afford 
to pay and you fix that at 2 cents? A.  Wesvsire 

QO. It is true, is it not, that, when someone rents a 
piece of land and agrees to pay 2 cents a foot or 2 cents 
an acre, they do that with the expectation of being able 
to use the land to advantage, at a profit, paying the rent 
that is agreed? Aw Mes: 

©. Being what you have testified is the fair rental 
value? A. Yes, sir. 

©. And, if they have the authority and the opportunity 
to make a resale or sublease that they may contemplate 
making a profit to them, I believe that is what you call 
bonus value, [799] is it not? A. Yes. 

©. Now, comparing this lease with other leases, let me 
call your attention, on page 2, to paragraph First. 


Would you say that a lease is more or less favorable to 
the lessee, that is, the San Francisco Bridge Company, for 
example, where it is divided into an original term of 10 
years, with an option to take another 10 years? As J 
understand, that means that at the end of 10 years, if the 
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situation looks good, they can go on with their lease for 
another 10 years. 

A. Generally speaking, that is favorable. An option 
is not always firm but it does give the lessee an escape if 
things don’t look good, or a chance to renegotiate. 

Q. Whereas, if they had an absolute lease for 20 years, 
they would have to go on paying rent whether they had 
made a bad bargain or not? 

A. They can’t talk the landlord into helping them out 
then. 

Q. We have discussed the second part of that para- 
graph First, which shows that there was only a nominal 
rental left to be paid after the San Francisco Company 
had built the pier and done the dredging and filled the 
other lands which belonged to National City, and I be- 
lieve you computed that to show how much they would 
get at $10 a month, during the [800] balance of the first 
10 years, and how much they would get at $50 a month 
for the second 10-year term? A. Yes scien 

©. Do I understand that you capitalized that total 
rent payment? What use did you make of that figure? 

A. The rent payment? 

QO. Yes. 

A. I capitalized the value of the rental payments for 
a period on the basis of 3 per cent for the first eight years 
and then the value of the first $100 per year, deferred eight 
years, figuring the present value of that or the discounted 
value, bringing it all to a head about this time; also at 
So per cent: 

OQ. Does that have anything to do with the value of 
the lease as of November 10, 1942? 

A. Only indirectly in that the—or directly and in- 
directly in that the difference between that and the differ- 
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ence in the value of the land when National City gets it 
back, say 18 years from now, or 18 years from 1942,— 
the remaining value would go to the lessee. 

©. In other words, we are getting into the other 
branch of the case now, where you are figuring the value 
of the fee. That does have a bearing on that? 

A. Yes, because, naturally, the value to the lessee 
would not exceed the actual value of the fee. That is all 
[801] there is in my value and the lessees must essen- 
tially come out of that. 

Q. Or, to put it the other way around, if the value of 
the lease amounts to so many dollars, there must be some 
value to the owner after the lease has expired? 

A. That is right. 

Q. It hasn’t disappeared into thin air, has it? 

A. No, but it 1s considerably dissipated when it is 
put off into the future. 

©. You don’t know whether it will be there or not? 

A. Or how much. 

Q. Now, actually there was about a little less than 
$7,000 still for the San Francisco Bridge Company to pay 
under this lease, was there not? A. Ges: 

Q. So they had virtually prepaid their 18-year lease 
except for the token rental, whereas, if they had walked in 
and laid down $7,000 and said, “We are paying up in 
full,” then they would have the right of occupancy for 
the next 18 years, without the payment of anything? 

Eee | lat 1s seoinect. 

Q. Going on to paragraph Second now, are you aware 
that the leases issued by the City of San Diego confined 
the lessee very strictly to the kind of business that he 
could carry on, specifying in each lease, for example, that 
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[802] the property was to be used for a shipyard or for a 


cannery or for an oil station? A. Yes. 

Q. Do you know of any lease issued by the City of 
San Diego which contains the language found in para- 
graph Second here, that the lessee may use the property in 
the conduct and operation of any lawful business except 
only that it shall not constitute a nuisance of infringe on 
zoning restrictions? Is that more or less favorable than 
the other leases you call to mind? 

A. I would say on the face of it it was more favor- 
able. 

Q. Now, take the last sentence in that paragragh 
Second, “The City of National City agrees to enact and 
to enforce during the term of this lease such ordinances 
and regulations as lie within its jurisdiction designed to 
maintain for the company the exclusive use of the water 
within said Parcel 3.” Are you aware of any such pro- 
visons in any lease issued by the City of San Diego? 

A. Not directly in that same language; I am not; no, 
sir. 

Q. Referring to paragraph Third, I believe we do find 
provisions in San Diego leases, do we not, that the im- 


provements may be removed at the end of the term? 
A. Yes, sir. [803] 
©. That is a provision favorable to the lessee wherev- 


er we find it, is it not? A. Yes, sir. 
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Q. The provisions of paragraph Fourth, that ‘The 
City agree to open and maintain a public street or road 
across the intervening tidelands connecting with or im- 
proved street or streets of said city,” that, I take it, would 
refer to the right to cross from Parcel 7, going over 
Parcel 2 or Parcel 3, and so on across city lands until they 
come to an open street? Ewe YES, sir 

©. And the right to maintain water, gas, telephone 
and electric lines in or adjacent to such road or street— 
would you say those are favorable conditions for the les- 
see to have in his lease? A. Yes; they are essential. 

Q. Then, paragraph Fifth, that the City agrees to 
furnish police and fire protection. Is that favorable? 


eee Yes. 
©. Referring, now, to paragraph Seventh, which has 


to do with assignment or subletting, do you know of any 
provision in the leases of the City of San Diego where 
the City specifies that it will permit an assignment of the 
entire lease, the only limitation being that the new as- 
signee shall be a person whose financial standing and re- 
sponsibility shall be generally accepted in the com- 
munity? [804] 

A. No. I may be off in my recollection but I think 
that that would have to be read in connection with Para- 
graph Ten— 

Q. All right; let’s go to paragraph Ten, in which “it 


is understood and agreed that the City reserves to its 
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Board of Trustees the rights and privileges to annul, 
change or modify this lease upon the violation of any of 
the provisions hereof by the lessee, as in its judgment 
may seem proper.” And then, further, “Reference is 
hereby made to all existing laws relating to the leasing of 
tidelands by the City of National City and by such ref- 
erence all restrictions or conditions imposed and all reser- 
vations granted are hereby made a part of this lease with 
the same effect as though expressly set forth herein.” 

A. I would have to read that in connection with the 
clause in the act on leasing to be sure just how that 
worked. I don’t think it is a matter of great importance. 
They make it subject to something which I don’t think 
they can do in the act. 

Q. If you have read the act, don’t you think you will 
find that the language of the act is identical with the 
language of the provision there, “that the City reserves to 
its Board of Trustees the right and privilege to annul, 
change or modify this lease upon the violation of any of 
the provisions hereof by the lessee’’? 

A. JI am not sure that it ties it in. I am not sure it 
[805] is material, but, if the act is here, I think we could 
find out. 

©. It is unfair to ask you to tell us what the acts 
are. Do you know of any lease of the City of San Diego 
which does not reserve absolutely to the City the right to 
cancel or annul the lease at any time, for any reason? 


eNO. 
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QM. So these would be, in your opinion, very much 
more valuable to the lessee? 

A. Well, I couldn’t say it unqualifiedly. The ques- 
tion in my mind is whether, without saying it, we are put 
somewhat in the same position as far as the assignment 
“is concerned as the City is by specifically mentioning it in 
their leases. 

Q. But assuming that this language in the lease does 
not run counter to any language in the statute, you would 
say this is a more valuable provision for the lessee than 
the provisions which are contained in the City of San 
Diego leases? Ae iesmcin: 

©. Because of all of those favorable provisions, and 
in view of this very valuable location, the key of this area 
here, do you think that 2 cents a square foot is a suffi- 
cient value to place on Parcel 7, without giving any 
value at all to the 8.20 acres in which it has exclusive 
acreage? [806] APeees. sir; I do. 

©. You stand on your original opinion on that? 

A. Yes, sir. 

Mr. Sloane: That is all. 

Mr. Landrum: Is there anyone else? 

The Court: That completes the examination by the 
defendants. 

Mr. Crouch: No questions by the Tavares Construc- 
tion Company. 


Mr. Landrum: Mr. Cotton, please. 
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O. W. COTTON, 


called as a witness by and on behalf of the plaintiff, hav- 
ing been first duly sworn, was examined and testified as 
follows: 

The Clerk: State your name, please. 

The Witness: O. W. Cotton. 


Direct Examination 


By Mr. Landrum: 


What is your business or profession? 


©. Where do you live, Mr. Cotton? 

A. In San Diego. 

Q. How long have you lived.in San Diego? 
A. 43 years. 

Q. How old a man are you? A eGae 
QO. 

A 


. Realtor and appraiser and property manag- 
er. [807] 

©. How long have you been in that business here in 
the City of San Diego? 

”, Evyeryecince | have been here. 

©. You have seen the city grow through the years? 

A. age 

©. Mr. Cotton, will you tell the court and jury briefly 
something of your experience in connection with the buy- 
ing, selling and handling and appraisal of real estate? 

A. When I first came here, I went into the subdivision 
business with two partners. I was in that business for 
some time. I finally joined the firm; in fact I went into 
the firm and, as partners, we operated a subdivision of 
land in San Diego and sold a good many thousands of 
lots. And then we incorporated and I was secretary and 
treasurer of the company and manager there in that ca- 
pacity about four years. After that | organized the Pa- 
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cific Building Company and we went into the business in 
the new company, of which I was president and general 
manager, of buying a tract of land and building homes 
and constructing other buildings in San Diego. I think 
that company was in existence for 20 years. During all 
of its life I acted as appraiser for all properties that the 
company bought and sold and on all of the loans that we 
made. After that I purchased the business of the Pa- 
cific Building Company and conducted its affairs under 
my own name until about two years ago, when I formed 
a partnership with my [808] two sons, and we now oper- 
ate the business as O. W. Cotton Company. During 
these years my business has been to sell and deal in all 
types of real estate and build various types of buildings 
and manage properties and to appraise properties of vari- 
ous characters. 

Q. Mr. Cotton, during the years that you have been 
here in the City of San Diego, have you held any posi- 
tions or offices in connection with realty boards or any- 
thing of that kind? 

A. Yes. In 1915 I was president of the San Diego 
Realty Board, and also in 1939. I was a director of the 
Realty Board for a number of years, in 1915, 1916 and 
1917, and 1937, 1938 and 1939. I then went on the board 
of directors of the State Association. I was vice presi- 
dent of the Brokers Institute of the National Association 
of Real Estate Boards. I have held various positions in 
the appraisal division of our local Realty Board and I 
have been on the appraisal board of the State Real Estate 


Association and also the property management division. 
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Q. Now, have you engaged in any writings for pur- 
poses with relation to your work? 

A. Yes; I have done more or less writing. I wrote 
the history of real estate for the last History of San 
Diego, the history of San Diego real estate for the last 
History of San Diego, published in 1936. I wrote the 
Rise and Fall of Real [809] Estate in San Diego for 50 
years, dated in 1919. I wrote a book on How to Deal 
in Real Estate, and a good many articles for the Na- 
tional and other real estate journals and for our local 
newspapers, Sunday editions, feature articles on real 
estate. 

Q. Will you just sketch briefly for us a few appraisals 
that you have made of particular properties, just a few 
of them, with relation particularly to lands somewhat 
similar in character to the lands with which we are here 
concerned, Mr. Cotton? 

A. In 1921, I appraised for the Chamber of Com- 
merce, a thousand acres, more or less, of land, industrial 
land, which they afterwards purchased to hold for de- 
velopment for industrial purposes. That extended from 
somewhere south of the south line of San Diego down 
into Chula Vista, along the water front and along the 
railroad. I appraised industrial lands for the Consoli- 
dated Aircraft Company, now the Consolidated Vultee, 
for the City of San Diego, and I appraised all of the 
lands, including the industrial lands, for the Spreckels 
Company, who owned all types of real estate in San 
Diego. 

Q. Mr. Cotton, for how long a period of time would 
you say that you have been generally familiar with the 
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lands with which we are here involved, known as the 
Johnson property, for instance? [810] 

A. As I understand it, Parcel 9 and the lands here 
which we have been calling the lands of the City of Na- 
tional City? 

©. Yes. How long have you known that land? 

A. More or less, since I have been here, but particu- 
larly I was interested in that district when I made a 
large appraisal of several hundred parcels of land ex- 
tending from the very north of the Destroyer Base down 
to National City, including a lot of National City property 
along this district and from there north, the property 
that was finally taken over and is now used as part of the 
Destroyer Base, about 300 parcels. I at that time became 
most familiar with the district. 


©. Now, I am going to ask you whether or not, in the 
year 1942, you were asked to make a specific appraisal of 
the land with which we are here concerned. 


A. Yes. 


©. And did you make such an appraisal? 

A. I did. 

QO. Who did you make it for? 

A. I will have to refer to my notes, I think. My 
specific instructions came from R. S. Seabrook of the 
Tavares Construction Company. 

Q. To just get it correct, you made that appraisal at 
the request of the Tavares Construction Company in con- 
nection |811] with the Defense Plant Corporation, did 
you not? 

A. Pardon me; I have two authorizations. One was 
Mr. Carlos Tavares and the other was from Mr. Sea- 
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brook of the Tavares Construction Company, both of 
them. 

Q. And when did you start the making of that ap- 
praisal? 

A. That was on September 9th that I first went down 
fo the plant 

Q. September 9, 1942? A. es, site 


Q. Just briefly, give us a little mind picture of what 
that land was when you went down there to appraise it in 
1942, its physical characteristics as you remember it. 

A. It was filled with land, filled from the spoil of the 
Bay. It was in very good condition as tidelands, fairly 
level, and the mixture of soil and silt from the Bay about 
the same as our tidelands in San Diego City. 

©. Did you proceed then to make an appraisal after 
that ? ee Y CS. 

Q. And what were you to do? What were you en- 
deavoring to find out in connection with that appraisal? 

A. Well, the instructions were to ascertain the mar- 
ket value, the fair market value, of the land without the 
buildings or improvements. 

©. Do you mean without the improvements that the 
government had made on it? [812] 

A. Without any buildings or improvements except in 
the one instance, which was the Bridge Company improve- 
ments. 

QO. What do you understand to be the meaning of the 
term “fair market value” in a condemnation case? 

A. The fair market value is the value or the’ highest 
price, in terms of money, that the land or property will 
sell for, if exposed for sale on the open market, given a 
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reasonable time to find a purchaser knowing all of the 
purposes and uses to which the property is capable of be- 
ing used, and presuming that your purchaser is willing to 
but not compelled to buy and the seller is willing to but not 
compelled to sell. 


QO. Now, just tell us what you did in making this 
appraisal, the procedure that you went through. 

A. Well, I went down first and met Mr. Carlos Tav- 
ares and Mr. R. S. Seabrook, and the managing partner, 
I believe, of Concrete Ship Constructors, and I met Mr. 
N. J. Allender, who was the resident plant engineer of the 
U. S. Maritime Commission. I also met Mr. G. W. Eis- 
enman, the project engineer, and from Mr. Eisenman I 
secured maps of the property to be appraised. And, in 
company with a guide, I went over and inspected the 
properties. I was given a badge so that I might come 
down again from time to time and inspect the property 
at my leisure, and during my investigation I did return 
to the property a number of times to look over the land 
and to note particularly its relation to the bulkhead line 
and [813] the pierhead line and the elevation, topography 
and accessibility to transportation facilities and so forth. 
In order to give an opinion as to the value of the land, I 
took all of these things into consideration and also the lo- 
cation of the land in its relation to National City and 
San Diego. I gave consideration to the character of the 
homes in the vicinity and the character of the homes 
within a radius of a number of miles to determine the 
accessibility of the property from the standpoint of the 
workmen. And I gave consideration to the time required 
for workmen to get back and forth to their homes. 
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Q. In connection with your investigation, did you have 
a talk with and did you call upon the Mayor of the City 
of National City? 

A. Yes, sir; I discussed the matter of the taking of 
the leases and the listing of the properties with the Mayor, 
who was then Mr. Thatcher, and with the City Engineer 
of National City, who was Mr. Ireland, and asked for 
their opinion of the value of the land and the general 
conditions. 

Q. Did you also have a discussion with Mr. Brennan 
here in San Diego? 

A. Yes; I discussed the matter of leases generally on 
the tidelands and the tidelands leasing of San Diego with 
Mr. Brennan, to ascertain what his opinion was here and 
what they were doing in San Diego. [814] 

Q. Mr. Cotton, in the appraisal of real estate, you 
gentlemen who follow that have what you call methods of 
approach, do you not? A. Yes. 

QO. What are the methods of approach which an ap- 
praiser uses in approaching the problem which confronted 
you on September 9, 1942? 

A. There are, generally speaking, three methods of 
approach. There is the comparative method by which 
you compare the subject property you are appraising with 
other properties of similar character. There is the capi- 
talization value, capitalizing the income and taking the 
total amount of capital that would be required to be used 
to purchase a property based on the income. And there 
is the value of the land and the improvements on the land. 
Those are the three methods that are generally used. 
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Q. In the problem such as confronted you on Sep- 
tember 9, 1942, which one or two or which one of those 
methods did you start out with? 

A. Well, I used, very largely, the comparative value. 

©. Do you mean that you attempted to find sales of 
property that you considered comparable to this and used 
that as a basis? Be BS, 

Q. Did you attempt to approach the problem from the 
[815] economic standpoint at all? 

A. That was not very practical and I didn’t use that 
method. I took into consideration the leases that were on 
the properties, but we were in a state of war and the 
condition was very uncertain, and the background for 
leases in that district was so bad that it didn’t seem prac- 
tical to try to form an opinion based on the rental value. 

Q. And why do you say you didn’t think that was the 
most feasible way to approach it? 

A. Because the conditions were not satisfactory. For 
example, there was a piece of land just north of National 
City, that had been leased some 25 or more years before 
by a man to develop an industry down there, of 40 acres, 
and during that whole period—I have forgotten whether 
it was 25 or 40 years; 25 years, I am sure—all he was 
able to lease was one piece of land of about five acres, 
and he had to carry the rest of it all that time. There 
was practically, until the war broke out, nothing of con- 
sequence leased in the City of National City. 

Q. Were you successful in finding some recent sales 
in that locality of property which you considered com- 
parable to this, for the purpose of evaluating this? 


i Ole yes. 
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Q. Will you just name some of those sales for us, 
giving us the names of the sellers, the names of the buy- 
ers, the date of the sale and a description of the land? 

Mr. Monroe: We will object to that as incompetent, 
your Honor. 

The Court: The objection is overruled. It is about 
time for our afternoon recess, ladies and gentlemen. Re- 
member the admonition during the recess and please oc- 
cupy the jury room. 

(Short recess.) 

The Court: All present. Proceed. The last question, 
I believe, was unanswered. 

QO. By Mr. Landrum: I believe, at the time the court 
recessed, Mr. Cotton, I asked you to give us a list of 
those sales which you took into consideration, giving us 
the names of the sellers and the names of the buyers and 
the date of the sales and a description of the property. 

A. Among the sales were a property sold by John G. 
Ingall to the City of San Diego, John G. Ingall and Eva 
A. Fly to the City of San Diego. It was Block 68, S. A. 
Abels Addition, eight lots, except for a small strip sliced 
off of the front of Lots 1 to 6 inclusive. 

Q. And the date of the sale, please, sir? 

A. The date of the sale was October 4, 1940. The 
block was nearly 300 by 600 feet. 

Then, a property of the Santa Fe Land & Improvement 
Company to the Rohr Aircraft Corporation, a portion 
of the north [817] 680 feet of quarter section 171 of 
Chula Vista, California, 10 acres, more or less, sold Oc- 
tober 15, 1940, Another parcel by the same grantor, the 
Santa Fe Land & Improvement Company, to the Rohr 
Aircraft Corporation, the south 550 feet of the north half 
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of quarter section 171, Chula Vista, California, approxi- 
mately 10 acres, sold on January 22, 1941. Another 
parcel by the Santa Fe Land & Improvement Company 
to the Rohr Aircraft Corporation, the south half of quart- 
er section No. 171, Chula Vista, approximately 15 acres, 
sold June 11, 1941. A sale by the Tycrete Chemical 
Corporation to the Rohr Aircraft Corporation, a portion 
of the north 170 feet of quarter section 171, Chula Vista, 
approximately three acres. A sale by J. E. Armstrong 
to the Rohr Aircraft Corporation, the southwest quarter 
of the southwest quarter of Section 136, Chula Vista, be- 
ing 8 acres more or less. A sale from the California 
Cotton Oil Company to Joseph Schadet—pardon me; that 
last sale was on August 14, 1942, The sale from the 
California Cotton Oil Company to Schadet was a portion 
of quarter section 173, Chula Vista, California, being 73 
acres, sold August 11, 1941—pardon me; July 11, 1941. 
The San Diego, Arizona & Eastern Railroad Company, 
grantor, to Harry P. Boyd and Mary E. Boyd, the north- 
west quarter of the southwest quarter of Section 161, 
Chula Vista, California, being 6.27 acres. That sale 
was made in October, 1942. [818] 

Q. Mr. Cotton, do you have a large number of these 
sales? 

A. I have just a few more sales and listings I made 


in all of them. 


Q. Suppose we leave it there. You do have a number 
of others and some listings, do you not? ee ES. 


Q. Now, Mr. Cotton, in connection with your investi- 
gation of this property and your studies of it, have you 
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valued them all from the 9th day of September on 
through until November 10th, and then since that time? 

A. Well, from time to time, naturally, knowing that 
we would be called upon. 


Q. Mr. Cotton, what, in your opinion, was the use or 
uses to which this property was suitable and adaptable on 
November 10, 1942? 


A. For industrial property. 


Q. From your experience which you have given us in 
connection with the buying, selling and handling of real 
estate and your own personal knowledge of the property 
in this action known as the Johnson property, do you 
have an opinion with relation to the fair market value of 
that property as of November 10, 1942? i eee 


Q. And what, Mr. Cotton, is your opinion of the fair 
[819] market value of the Johnson property? 
A. That is Parcel No. 9, I believe, is it not? 


QO. Yes, sir. EN, ANGI 
QO. S$3225+ Peeves, Sir. 


Q. Mr. Cotton, from your experience which you have 
given us with relation to the buying, selling and handling 
and appraisal of real estate, and from your personal stud- 
ies and inspection, do you have an opinion of the market 
value of the lands with which we are here concerned 
known as the City of National City lands and all of the 
interests therein, as of November 10, 1942, giving to it all 
uses to which, in your opinion, it was suitable or adapt- 
able, leaving out any increased value due to the improve- 
ments made at the expense of the government? 


A. Yes, 
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Q. Now, taking the whole City of National City fee, 


what, in your opinion, is the fair market value of that in 
dollars and cents? 

A. That is to include Parcel A? 

OQ. Yes; and also including, of course, this leasehold 
interest of the San Francisco Bridge Company. 

A. $248,000. 

QO. $248,000? [820] Peeves, Sit, 

QO. Now, I believe that, within that, we have the 
leasehold interest of the City of National City, have we 
not, or I mean of the San Francisco Bridge Company? 

ENO NOS 

Q. Do you have an opinion with relation to the tair 
market value of the leasehold interest of the San Fran- 
cisco Bridge Company, which should be taken out of your 
total here, that is, separating the San Francisco Bridge 
Company ? 

A. I arrived at that by computing the cost of the 
dredging and the improvements put in by the San Fran- 
cisco Bridge Company. 

©. You do have an opinion of the value of the lease- 
hold? A. Yes: 

©. That is included in your overall figure of $248,- 
O00? A. Yes, sir. 

©. What is your breakdown on it? What, in your 
opinion, was the leasehold interest of the San Francisco 
Bridge Company worth? A. $181,800. 


Mr. Landrum: You may cross examine, gentlemen. 
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Cross Examination 
By Mr. Monroe: 

QO. Mr. Cotton, in connection with your experience 
as an appraiser, you have made appraisements in a great 
many of [821] the cases where the United States gov- 
ernment has condemned lands in San Diego County, have 
you not? A. A number of them; yes, sir. 

.Q. Can you remember about how many? 

A. No; I don’t remember. 

©. You have testified in a number of those cases, 
have you not? A. Yes. 

Q. In about how many cases? 

A. Well, I would guess maybe a dozen or so. 

Q. And in how many of those cases did you testify on 
behalf of owners of property? 

A. I don’t think any. 

Q. What would you say with reference to the values 
of property in 1942? I am speaking now of the general 


trend of values in San Diego County? Was that up or 
down? A. What time in 1942? 


Q. Well, October or November, 1942. 

A. The trend was up at that time. 

Q. And would you say that, in 1942, in November, 
prices of property generally in and about San Diego were 
as high as they ever had been? A, Gite 

Q. You think they have been some higher? 

A. Much higher. [822] 

Q. And when would you think they were much high- 
om Eee bout 1927. 


1026 Tavares Construction Company, Inc., et al., 


(Testimony of O. W. Cotton) 


©. When would you say that the prices started up? 
You say they were on the up in 1942. About when would 
you say they started up? 

A. About—oh, the fall of 1934. 

Q. And they have been going up ever since then? 

A. No. They had some recessions. When the war 
broke out, generally, things stopped for a while, and, 
when we got into the war with Japan, immediately after 
Pearl Harbor, things were definitely at a standstill for 
a while. And that was why I asked you the question as 
to what part of 1942 you had in mind because, early in 
1942, people were on the fence, wondering what was go- 
ing to happen. 

QO. We were all a little bit scared then, were we not? 

A. A little bit; yes, sir. — 

©. As I understand you, you felt that the approach 
from the angle of capitalizing the rent wasn’t of much 
help to you, is that right? ee «Yes 

Q. So your opinion is not based upon any rental 
value one way or the other? 

A. Practically entirely on the comparative sales value. 

©. On any of these sales were there concerned any 
property that extended from the mean high tide line out 


to the [823] pierhead line? ie ING), 
©. Of course, we all know there are not any such 
sales, is that right? A. That is right. 


©. And there isn’t any property of that description 
in San Diego Bay that has been sold at all? 
Pe Lat iseconrect: 
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Q. You did, however, as I take it, undertake to deter- 
mine what it would sell for if it was salable, is that right? 

A. We made this appraisal on the basis of the suppo- 
sition, as we have to do very often in real estate, when 
you get up against a matter of that kind, of what it would 
sell for if it were fee-owned land. So that I appraised 
this in the same manner as I would if the land were fee- 
owned and could be conveyed. 

©. At the time you made your inspection of the land, 
you say it was in September, 1942? 

A. The first stuff; yes. 

Q. And you recognize Exhibit J, this big, long photo- 
graph down here at the end of the table, as about the 
way it looked at that time? 

A. I haven't seen that. I will look at it. 

Q. I hesitate to hand it to you because it is so big. 

A. (Examining same.) That looks different from 
the [824] air than what it does when you are down 
looking up, but it looks to me like it is all right. 

Q. That would be the way the layout looked at that 
time? 

A. As nearly as I could tell from a different view- 
point. 

Q. You, however, in arriving at this valuation, if I 
understand you correctly, disregarded what was on the 
face of the land entirely? 

A. Any improvements; yes. 

And just took the land— 

That is right. 

—as though the improvements were not on there? 
Yes. 


PIO PO 
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Q. What did you consider, if anything, with reference 
to any dredging that was made in that area? 

A. I took that into consideration. 

Q. Did you give that a valuation or not? 

A. The dredging would be of a value to some and to 
some it would not. Yes; I gave the property an added 
value because of the dredging that was there. 

QO. When you made your appraisal in September, 1942, 
did you appraise Area A? b. No. 

QO. The $248,000, the figure which you now give us, 
in-[825] cludes Area A? 

A. That was an appraisal I made a short time after 
that, on November 10th, I think it was, or as of Novem-_ 
pene Othe 

Q. What I am getting at is the figure which you give 
us of $248,000 includes Area AP 
Yes; that is right. [826] 

How much valuation do you give for area A? 
Area A, $31,000. 

You give $31,000 for area A? 

Wes, Gille, 


O FPO POS 


Now, the appraisal that you have given us here, 
is that the appraisal which you made in 1942? 

A. Yes, as of November 10, 1942. That—let me ex- 
plain that—this appraisal is an appraisal based on my 
appraisal at that time, and reviewed at the present time, 
but it is my opinion from that time until this time as to 
the value of this property as of November 10, 1942. 

Q. Well, what I am trying to figure out, Mr. Cotton, 
is that the figure you give us today is very considerably 
more than the figure you get in that appraisal, is it not? 

NESS. 


vs. United States of America 1029 


(Testimony of O. W. Cotton) 
Q. I want to find out what it is that makes for the 


difference in the appraisal, whether that was just a re- 
visal of your figures or whether you included in the ap- 
praisal you now give us something that you did not in- 
clude in that appraisal? 

A. Well, there are several things. In the first place, 
my appraisal of that date was made as of October 27, 
1942. Now, you would think there is no difference be- 
tween November 4th—-] mean between October 27th and 
November 10th but on October 27th the government took 
another 100 acres of [827] tidelands just north of this 
property, which there had been talk about taking up until 
that time, but until that time, and I had signed my ap- 
praisal on the the same date it was taken, I was not in- 
formed it had been taken. So in checking over my fig- 
ures, when it developed that property was taken at that 
time, and my further appraisal was of date, November 
10th, that necessarily changed my appraisal because the 
amount of available property is of material consequence 
in the value of land. 

Q. You mean you increased the value of the land be- 
cause the government had taken something next door to 
it? 

A. Yes. When I made my appraisal there was 100 


acres more land available for use than there was on No- 
vember 10th. 


Q. So that you have increased your valuations, as you 
gave them at that time, by how much all together? 


A. Well, let me see. 
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QO. About $100,000. 

A. No, I think it was something around $50,000. If 
you want the exact figures, I will have to check them up; 
somewhere around that neighborhood. 

QO. Well, $31,000 of that includes, you say, parcel A? 

A. Yes. Well, parcel A was increased from the Oc- 
tober 27th figure of $15,500 to the November 10th value 
of $31,000. 

QO. Now, in making your appraisal at that time did 
you disregard all excavations on the land? [828] 

ees. 

©. You did, however, take into consideration the im- 
provements made by the San Francisco Bridge Company? 

ees 

©. Your appraisal of parcel A was also made as of 
November 10, 1942? eee eS, 

Q. If you appraised that as of October 3, 1944, would 
there be any substantial difference in your figures? 

A. October 3, 1944? 

Q. Yes. Two years later? A. Wes: 

©. There was a very material change in values be- 
tween 1942 and 1944, was there not? 

i heres was, yes: 

Q. Now, in appraising this property for the San 
Francisco Bridge Company you gave $8,500 as the value 
Gimmie Pieu? Al ves: 

Q. And you gave $10,300 as the value of dredging? 

Ane es: 

Q. And less damages, none? A. Copieet. 
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Q. You mean by that, if 1 understand you correctly, 
[829] Mr. Cotton, that, in your opinion, there was no 
damage by reason of the favorable terms of the lease? 

A. If we wanted to sell that lease to anybody who 
wanted to buy it, basing my calculations on the previous 
record of San Diego and the conditions at that time, it 
was my opinion that it would not be likely that we could 
find a customer for that lease that would pay a profit for 
it. 

Q. Now, taking the situation as it existed in 1942, you 
assume for the purpose of evaluation that this property 
was held in fee and would be sold to a theoretical pur- 
chaser in fee; that is correct, is it not? A. Yes. 

©. So that he would have a total area of 96 and a 
fraction acres, a part of which was water which fronted 
on the Bay and extended to the pierhead line? 

AL Yer 

©. And you considered for that purpose also that it 
was not only available to the deep ship channel, but also 
that it had two railroad connections to back in? 

A. Correct 

Q. And you considered all possible uses for it? 

A. I did. 

Q. Did you consider that it had a peculiar and unusual 
advantage for a shipyard? 

A. Well, naturally there would be a logical location 
[830] for a shipyard or anything where you wanted to 


get to the water. 
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Q. Well, in that connection did you take into consider- 
ation that in addition to the railroad facilities and the 
water front we have spoken of, that the soil conditions 
entered into the condition for the purpose of a shipyard? 

A. Well, I considered it for—as its greatest value 
for any kind of a heavy industrial business that required 
shipping by rail and water transportation. 


QO. Well, at least, if I understand you correctly, you 
considered, among other things, that it had a utility as 
a shipyard or for shipyard purposes, regardless of wheth- 
er it was peculiarly advantageous or not? 


A. Yes. 


©. Now, in making that assumption, Mr. Cotton, did 
you bear in mind also the fact that there was no tideland 
property for sale around San Diego Bay? 

A. I know there is none for sale. There can’t be any 
bought. 


QM. And that in 1942 San Diego had leased practically 
all of their tidelands? 

A. The City of San Diego has, yes. 

On vcs: 

A. But there was vast acreage to the south that had 
not been leased yet. [831] 

©. But on the deep channel? A. We; 


Q. So that bearing in mind that as you go around the 
Bay all the tidelands had been leased up to the destroyer 
base, and you have just stated the portion between the 
destroyer base and this property had already been tak- 
en,— Ae Contect: 
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Q. So, for a fellow that wanted 96 acres for a pur- 
pose, this was the last piece, was it not? 

A. It was the last piece until you go further south, of 
course. 

Q. Well, the last piece on the 30-foot channel? 

me. Ves 

Q. Now, you also will bear in mind in that connec- 
tion that property on the tidelands, tideland property, not 
only is not for sale in San Diego Bay, but it is not for 
sale adjacent to any city in California; that is right, 
isn’t it? 

A. Most of that is largely true. I believe there are 
one or two exceptions, but for the most part that is cor- 
rect. 

Q. That is generally a correct statement? 

Po Y cor 

©. So that for practical purposes, on November 10, 
1942, if you were in the position of being a broker who 
had this property for sale, you would have the only tract 
of its kind available for sale in California, wouldn’t 
you? [832] 

A. That is true, but I doubt if that could be used to 
influence the appraisal of the property, because it wouldn’t 
work out just that way. 

QO. Well, let’s just suppose, for the sake of argument, 
that that was the fact. J am just trying to get relative 
values. Let’s suppose that that was true, that you, as a 
broker, had this piece of property, and let us suppose I 
owned it and J came to you and laid it before you as a 
broker to sell for me. I have it in fee. It is the only 
piece of property of its kind. It is the only 96 acres that 
you could get in San Diego Bay on the deep channel. 
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Mr. Landrum: If the court please, I don’t like to 
interrupt and I realize this is cross examination, but I 
believe it is certainly argumentative. 

Mr. Monroe: This is cross examination. 

The Court: I don’t know what the question is. It 
has not been finished yet, Mr. Monroe, has it? 

Mr. Monroe: No, I haven’t got to it yet. 

The Court: How is that? 

Mr. Monroe: I haven’t finished it. 

The Court: You may finish it. 

Mr. Monroe: I have completely lost track of where I 
dropped the question. I will just start over, if that is 
permissible. 

dine Count Ves.) ssa 

QO. By Mr. Monroe: Let’s suppose, Mr. Cotton, I 
came to you as the owner of that piece of land, and bear- 
ing in mind the things we have just gone over and that 
it is the only piece of that kind in California, I asked you 
what you could get for it for me on the open market. 
What would you think? A. What would I think? 

Q. Yes, what would you tell me? 

A. I would think you were a prevaricator. 

©. You wouldn’t believe me to start with? 

A. Neo: 

©. li that were thesiaci. ir. Cotton, and Iiadiia, 
sale that piece of land under all of those circumstances, 
you would almost name any price you wanted to and get 
it, would you not? 

A. No, I wouldn’t say that. You would have to find 
the man who wanted it and who would be satisfied to 
take that location and all of the considerations that go 
with it. J] wouldn’t go so far as saying that. You cer- 


vs. United States of America 1035 


(Testimony of O. W. Cotton) 


tainly would have a monopoly, but whether you could get 
somebody, say, to come down from Seattle and put in a 
$20,000,000 shipyard, or anything like that, is a question. 

Q. It is always true, isn’t it, that when you have a 
piece of property that is suitable and adaptable for a very 
large purpose, a very large type of business, the reason- 
able [834] time which you talk about in which to find a 
purchaser is considerably more than with a vacant lot 
out here in one of these subdivisions? A. Yes 

©. So that where in one piece of property you might 
call 30 days a reasonable time to get a purchaser, on some 
pieces of property a year or two years is not an unreason- 
able time? A. That’s right. 

Q. That is correct, isn’t it? A. Yes 

©. And if you had this piece of property under all 
of the circumstances I have spoken of, and with all of 
the attributes you and I have discussed this afternoon, if 
you asked $20,000 an acre, it would not be out of line at 
all, would it? 

A. I wouldn’t give any answer to that without making 
an appraisal. 

QO. Without— 

A. Without appraising it. You cannot appraise it 
offhand under those conditions. I am exposing it to the 
conditions I found. But to give an offhand appraisal 
under different conditions, that would not be very intelli- 
gent. 

©. What is it, Mr. Cotton, that I have assumed that 
you didn’t find there at the time? [835] 

A. I don’t give snap appraisals that way. I think 
you have to take a lot of things into consideration. 
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©. That is not my question. What was it that I have 


discussed with you in asking you this question? 


A. I thought ou asked me if the land wouldn’t have 
sold for $20,000 an acre. That is asking me for an ap- 


praisal. 


Q. No, I asked you what it was that I assumed in 
my questions to you that was different from what you 
found at the time you made the appraisal. You said you 
could not agree that the $20,000 per acre was proper be- 
cause conditions were different than you and I had been 
discussing them here. Now, in what respect were they 
different ? 

A. Well, I say this, that I can’t just tell you any 
figure, or answer yes to any figure that you might name 
as to what the property would be worth under certain con- 
ditions that I have given no consideration to. J have 
given serious consideration to figuring out the values on 
this property, to the conditions as I found them. Now, 
you are stating an entirely new situation and expecting 
me to tell you what I think the property is worth. Well, 
that isn’t practical. 


QO. Mr. Cotton, can you answer me this, at least: 
What is there that I have assumed in my questions that 
is so entirely new? 

A. Well, the main point I assume you want to bring 
out is the fact of a monopoly. You certainly have laid 
the proposition out as a monopoly. Whether it is here, 
or |836] a little piece of heaven, or any other place, you 
suggest that you have got a monopoly, a definite mon- 


opoly. 
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QO. Yes. 

A. Of course, you have disregarded the fact that a 
man who was going in to buy a large piece of land and 
put in a large shipbuilding plant can, at no great ex- 
pense, take the land next door at a very moderate price 
and extend his channel to it, and that still can be done for 
a considerable distance down there. So I don’t think you 
have got a monopoly, even if you can do it, in so far as the 
wnole bay is concerned. But if you owned the fee to 
the property and could sell it, you would certainly have 
a monopoly in so far as that is concerned. 

Q. That is what I am getting at. That would bring 
a rather substantial and startling price, would it not, 
under those circumstances? 

A. If you had a monopoly, you certainly could get— 
you would be in a preferred position, and when you 
could find a taker for it, you certainly ought to be able 
to get a good price for it. 

QO. Now, I take it, as a result of that that you did 
not consider in making your appraisal that there was 
involved any such thing as a monopoly at all? 

A. As the property—as the other Bay front property 
is leased, and tied up, it puts the property that is left at 
[837] a higer value. 

Q. Well, in arriving at that theoretical value, and, of 
course, we are in accord, you and I, that it must be the- 
oretical ? Pe Yies. 

Q. —did you consider, for the purposes of that the- 
ory, that there was other similar tidelands for sale or not? 

A. Yes, I considered it by comparison with other op- 
portunities to locate industrial plants. 

Q. Other tidelands? 
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A. Other lands. Other lands. 

©. That wasn’t the question. Did you consider that 
there were other tidelands for sale or not? 

A. JI didn’t consider there were any tidelands for 
sale. In making this appraisal we have to suppose and 
we have to consider the same as if it were for sale, but I 
didn’t assume that there were any tidelands for sale, or 
there would be any tidelands for sale. 

Q. Well, then, did you consider the status in arriv- 
ing at that figure——did you consider the status of the 
other tidelands at all, one way or the other? 

A. I considered them all on the basis of a fee basis. 

Q. Well, you considered it as though all the tidelands 
would be for sale? 

A. No, I considered—maybe I better make myself 
clear. [838] Probably I didn’t use the correct terminology 
there. I took into consideration the sales that had been 
made in the other properties that would be good for in- 
dustrial properties, properties that had been sold on a fee 
basis that would be good for industrial purposes, some that 
came to the present tidewater, and I assumed that ar- 
rangements could be made to get to deep water, if they 
wanted to; and others that did not come to tidewater, 
that were back east of the railroad. I took all of those 
things into consideration to determine the value of that 
type of land, giving more value, of course, to property 
that had greater advantages from transportation and 
tidewater than I gave to property that did not have such 
advantages. 

QO. Well, you don’t make it quite plain to me yet, and 
perhaps I have missed it, as to whether or not you consid- 
ered that in arriving at this theoretical value of $248,000 
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you considered that other tidelands could be sold, or 
whether you considered that the other tideland was as it 
actually was and could not be sold. 

A. I tried to get to this theory, that if we had a pur- 
chaser, if we should develop a purchaser for this prop- 
erty, as to what he would pay for this property for all of 
the uses to which it could be put by comparison to what 
he would pay for other properties which had been sold. 

Q. Now, in arriving at this $248,000, I take it, from 
[839] what you have explained to us today, that you 
didn’t arrive at that by computation, but that was simply 
the best effort that you could make in determining the 
market value of it, lock, stock and barrel as it stood; is 
that right? 

A. By taking all of the properties that had been sold 
into consideration, and all of the other elements that I 
considered of value to form an opinion, I arrived at what 
appeared to me that a man desiring that property would 
be willing to pay. 

Q. Now, in valuing any piece of property, Mr. Cotton, 
unless it is a simple thing like a lot in a subdivision, where 
the prices have been fixed, in valuing, or in forming an 
opinion of the value, you have in your mind a certain 
range of values, do you not? AsviiGes 

Q. In other words, you look at a piece of land and say, 
“Well, this piece of land ought to bring about five or six 
thousand dollars, something like that’; is that right? 


A. Yes, by comparison with other properties. 
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Q. And in this particular piece of land, when you 
formed an opinion as to the market value, what range of 
values did you have in mind? From what to what? 

A. I believe it was from about $1,000 to $5,000 an 
acre. [840] 

Q. You figured that it was worth somewhere between 
$1,000, and not less than $1,000 an acre, and not more 
$5,000 an acre? 

A. Some parts of it would be, if you divided it up 
into slices, some parts would be worth more, and some 
would be worth less. 

Q. Iam just talking about the overall value, and what 
I am trying to get at is this: You say you have finally 
centered on the figure of $248,000. But in arriving at 
that figure, did you have an idea it was between certain 
figures, that the value would be between certain figures? 

A. I took the different units, and I said, ‘This unit 
would be worth so much by comparison with these other 
properties within, we will say, from one to a five-mile 
radius, and with certain advantages this property would 
have a certain value,” and, “this property would have a 
certain value,’ and when I got through, I took the total 
Or it. 

Q. You don’t mean by that, of course, that you took 
various parcels and treated them as though they were be- 
ing sold separately? You don’t mean that, do you? 

A. Only in figuring out the approximate acreage. 

Q. Well, you treated it, however, as a sale of the en- 
tire 96 acres? 

A. Asa whole, that is right. 

Q. Under one ownership to one purchaser? [841] 

foo Ulats agit: 
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Q. In arriving at that figure, did you consider that 
there was any added value by reason of its being a rather 
unusually large piece of water-front property? 

A. The experience in San Diego has been such that 
you can’t be sure of whether a piece of land will sell better 
in a large unit or in several small units. Our town isn’t 
as big here as Los Angeles, San Francisco, and Seattle, 
and sometimes our big ideas don’t work out, so that an 
appraiser is not going to be safe when he says, “Here, this 
land will be most profitably sold in one piece,’ because it 
is quite possible you may get a surprise, and you may find 
you can sell it better in four or five pieces. 


Q. Well, if it was being used for a shipyard, you 
would want it in one piece, would you not? 
my, Yess 


©. And do you consider as a shipyard, being the 
highest and best use? A. I wouldn’t say that. 


QO. Well, do you think that there is some use for which 
it would be more valuable than as a shipyard? 

A. It might possibly be. I wouldn’t attempt to deter- 
mine any one specific kind of industry that could be pro- 
moted and that would be the one thing. I took it as an 
industrial property and gave a range as to what it could 
[842] be used for, but I wouldn’t take the responsibility of 
saying that there was any one specific type of industry 
that it would be more valuable for than others. 


Q. Well, when you value a piece of property, I have 
been trying to get at whether you had in mind this prop- 
erty had a possible range of values someplace around 
$248,000, or whether you would say this is worth ex- 
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actly $248,000, and not one dollar more, nor one dollar 
less? 

A. Well, that would not be a very sensible appraisal, 
because if you are considering as to what you might do 
with a piece of property, all you can do is to arrive at 
about what you think that you could find a customer for 
that property for, and if you go to split it down into dol- 
lars and cents on transaction of that size, why, you are 
going too far. An appraisal doesn’t go that far. As you 
said yourself, it is only an estimate after all, and it is 
an opinion. 

Q. Well, was it your opinion that if you had a pur- 
chaser that you might get exactly $248,000, or was it 
that you might get more or might get less, or get about 
$248,000? I am trying to get at how you get this figure 
of $248,000. 

A. I would say your term is correct, about $240,000— 
$248,000 would be about the figure that one should ex- 
pect to get for the property. 

Q. Might it be less? . 

A. Why, it certainly might. It might be more. [843] 

©. It might be more. Ewe Y eS. 

Q. What you are trying to figure, that is about the 
average? 

A. That would be my estimate as to what it would 
seem to me that the property would have brought at that 
date. 

Q. But you, in figuring that it might be more, or 
might be less, you do not use the highest value, but use 
the average value? 

A. We use in making an appraisal about the figure 
that you think you are going to tell your owner as to the 
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true facts of the case, and if in my judgment after giv- 
ing it full consideration I think that he should get about 
$248,000, that is what I tell him. 

Mr. Monroe: I have no further questions. 


Cross Examination 
By Mr. Muir: 


Q. Mr. Cotton, following along with the same trend 
of thought as Mr. Monroe with reference to the Johnson 
parcel, which is parcel 9,— Xue aes 

QO. —you would say your figure of $3,225 would be 
about a fair average of several prices, more or less, that 
you arrive at to give that figure? 

A. I wouldn’t say that. I would say that, after [844] 
giving consideration to the various sales throughout the 
district and the general market conditions, and the buyers 
that we had, and the particular advantages of that proper- 
ty, that my estimate of the price that that property should 
sell for would be $3,225. 

Q. If at the time of your making up your opinion of 
that value you had known that there was a buyer ready, 
able and willing to pay $7,000 for that property, would 
that have affected your determination of value? 

A. I would have to know what was the cause of that. 
Sometimes a buyer will pay more than a property is worth, 
and it would first be necessary that I know why he would 
pay such a price as that, and then before I could deter- 
mine whether there was some value in that property that 
I had overlooked, or whether he was just making a mis- 
take and paying too much. 

Q. Well, if we assume he made an offer and stood 
ready, able and willing to buy it for $7,000? 
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Mr. Landrum: That is objected to, if the court please. 
I don’t think there is any such evidence as that. My 
recollection is that it was after the taking that this offer 


was discussed, sometime after 1942. 


The Court: I don’t recall of any firm offer before the 
date of the taking. 


Mr. Landrum: There wasn’t, your Honor. [845] 

Q. By Mr. Muir: Mr. Cotton, if you refer to this 
parcel which is just immediately to the south of parcel 9, 
the part there that runs up to 15th Street and is divided 
by the ramp part of parcel 9 that is indicated,— 

Pee loatalitierstrip: 

Q. That little strip there. A. Yes: 


Q. If we assume that in 1942, July or August, a buyer 
then was ready, able to and willing to pay $7,000 in cash 
for that portion, and subsequently renewed his offer two 
years later and bought it for that figure, would that affect 
you in arriving at your opinion of value of this parcel 9? 

A. Before I could give an answer on that, I would 
have to know why, because I have seen many instances 
where people pay too much for a piece of property and are 
sorry afterwards. So just the fact that somebody wants 
to pay more than there is any apparent justification for 
a property does not affect the value. You have got to 
have some reason back of that. 

Q. Well, in this matter he had some two years to think 
it over, that is, two years elapsed between his two offers. 
That is, in 1942 he offered to buy it, and in 1944 he again 
offered to buy it, and at that time it was sold to him. 
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Wouldn’t that be a determining factor that he was not 
acting under any pressure or quick judgment? 

A. Ican’t see where you can add anything to the value 
[846] unless we know what the reason was that made it 
more valuable. We see many instances where people will 
pay too much for a property. We see instances where 
they won’t pay enough and don’t get it. Sometimes they 
offer too little, and do get it. But where a person offers 
more than an appraiser can see the property is worth, you 
can’t change the value, because some person makes a mis- 
take like that. That doesn’t affect the value. If there is 
some reason for it, that is one thing. 

QO. What would you say is the reasonable market 
value? That is, the definition? 

A. The market value? 

@» Yes: 

A. Well, as I started,—do you want me to repeat 
what I said a while ago? 

Q. Yes, I would like to have you repeat it. 

A. All right. The market value is the highest price, 
in terms of money, for which a property will sell, land, a 
property will sell, if exposed on the open market for a 
reasonable time to find a purchaser knowing all of the 
uses and values to which the property may be put or is 
capable of being used, and also on the supposition that the 
seller is willing but not compelled to sell, and the buyer 
is willing but not compelled to buy. 

©. Very well. Now, assuming this buyer we have 
been talking about is not forced to buy and the seller 
certainly [847] were not forced to sell, because two years 
had elapsed, and that also is evidence of the fact that the 
buyer wasn’t forced to buy and the property was exposed 
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for sale on the open market, and there was a reasonable 
time elapsing for him to make up his mind and to gain 
full knowledge of all the uses and purposes to which this 
particular land was adapted, don’t you say that $7,000 
offered and paid for this property would be a fair, reason- 
able market value, as fitting into your definition of market 
value? 

A. I would say that there was something that we 
didn’t know about that caused him to make that offer, and 
until we knew about it, it would not be practical to change 
a valuation. 

Q. In other words, if you had that fact before you, 
and we will assume you did have that fact in arriving at 
your opinion of value, you would not have considered it 
at all? 

A. I would try very hard to find out what the reason 
was. It is our business to find out all of the things that 
pertain to the value of the property, and I make it my 
business to find out why it was valuable, and if there was 
a value in that little piece of land that we don’t know 
about, why, we should know about it before we make 
our valuation. 

Q. Well, you have stated here that you considered 
other sales within a five-mile radius in arriving at your 
judgment as to value, yet you would exclude this parti- 
cular [848] parcel because it is the only one that is ad- 
jacent to it— 

Mr. Landrum: Just a moment. If your Honor please, 
I will have to object to that. Here is a sale two years 
after November. No one could have known. 

The Court: As I remember, that sale was in 1944? 
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Mr. Muir: That is correct, your Honor. The offer 
was made in 1942. 

The Court: There was no sale? 

Mr. Muir: No sale. 

The Court: You are talking about a sale. 

Mr. Muir: Yes, your Honor. I see the objectionable 
portion. 

Q. By Mr. Muir: Now, in reference to sales within 
this five-mile radius, I understood generally from your 
testimony you referred to sales of property in large plot- 
tage in reference to determining the value of National 
City’s property; is that correct? 

A. Sometimes large properties, sometimes 50-foot lots. 

©. And those were used by you, these other sales, in 
arriving at your opinion of the value of the National City 
property? 

A. Taking the—I think I should explain that these 
sales extended from Chula Vista and up to 32nd Street in 
San Diego. A number of them were right in National 
City, very close to this property. [849] 

©. Now, you know where the streets or the property 
at Sampson and Colton is in San Diego? 

A. Sampson and Colton, I know approximately, yes. 

©. Would you say that that property is within five 
miles of these parcels? 

A. Well, whether it is or not, it is not comparable. 

Q. In other words, I need not cite you any of these 
sales that took place here, because they are all not com- 
parable? 

A. JI didn’t say so. I said that particular property. 

Q. The southeast corner of Sampson and Colton, lots 
43 to 48, Block 53, San Diego Land and Town Com- 
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pany’s additionn—you would state that that property is 
not comparable, Mr. Cotton? 
A. I have got it on the map here. What block is it? 
Oy 53: A. 53, Sampson and what? 
©. And Colton. 


A. The difference between that property and the sub- 
ject property is that this, of course, is much nearer to the 
city of San Diego, and would always, of course, bring a 
far higher consideration. 

QO. Well, how many miles would you say it would be 
from parcel 9? 

A. -Well, I should think it would be a couple of miles, 
[850] two to three miles, something like that. 

Q. Yet, you considered other properties in San Diego 
five miles distant from these parcels we are here con- 
cerned with? 

A. From the larger parcels or, for the larger par- 
cels. [851] 

Q. Are you familiar with this small sale, so to speak, 
for $1,750? 

A. That occurred in June, 1942, of Lots 3 andes 
Block 83 of Manassee & Schiller’s Subdivision, plus part 
of the railway right-of-way, being .201 of an acre. That 
is on Main Street, isn‘t it? 

QO. On Main. 

A. Yes. That isn’t in any way comparable to any of 
the properties that we subdivided or that we appraised 
down at National City. There is just no way you can 
make a reasonable comparison with those properties. I 
knew of that sale but it isn’t possible to compare it. 
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Q. That was rental which would have been at about 
20 cents a square foot, or $8700 an acre, wasn’t it? 

A. Whatever it was. I didn’t use it for comparison 
because it was a different class of property. 

Q. It is sort of comparable to Johnson’s property, 
isn’t it? 

A. It is a different location. Main Street is our main 
thoroughfare from San Diego to National City and the 
subject of this property of the Johnsons is not on a main 
thoroughfare, and you can’t compare this at all. 

QO. Mr. Johnson’s property was right near the water 
front? Isn’t that comparable? 

A. Well, it isn’t very close to the water front. You 
[852] have railroad tracks between that and the water 
front. 

©. It is just across the street, isn’t it? 

A. Yes; you have got the railroad tracks there. 

Q. The railroad tracks come on down the middle of 
Harrison Street, don’t they? 

A. I shouldn’t consider it a property that is in the 
least comparable. In looking these properties over, I se- 
lected those that I considered were fairly comparable, and 
I did not make comparison with those that are not com- 
parable. 

Q. I presume you took into consideration but excluded 
these sales where they ran about 8,000 or better per acre? 

A. Which ones do you refer to? 

Mr. Landrum: If your Honor please, I don’t like to 
object, but it seems to me it is improper for counsel to 
read figures here, without laying any foundation for them. 
I object to the form of the question and I object to coun- 
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tion is laid. 

The Court: Some of them have already been pro- 
pounded in questions to others but that last one I don’t 
recall. 

OQ. By Mr. Muir: Mr. Cotton, you appraised for the 
Tavares Construction Company, didn’t you? 

Mm Yes, sit, 

Q. That was in 1942? Em Yes. jas 

©. Did you appraise the Johnson’s property at that 
time? A. No. 

©. When did you first appraise his property? 

A. That was on August 20, 1943. 

©. Did you appraise that for the United States Gov- 
- ernment or for the Defense Plant Corporation or some 
other agency of the government? 

A. I made this for the U. S. Maritime Commission. 

©. Did you make that for the purpose of arriving at 
a determination of whether or not the rental under the 
Tavares lease was reasonable? 

A. I made it for the purpose of arriving at a fag 
market value of the property as of that time. 

©. Government counsel asked you about your apprais- 
al approach in this matter and you stated it was upon two 
grounds, one, comparable properties and, secondly, you 


considered leases. In respect to Johnson’s property, did 
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you consider the lease the Johnsons had with Carl Bliss at 
$100 a month? 

A. We always try in making appraisals to take all 
matters into consideration and, of course, I took into con- 
sideration the fact that those leases were in existence. 

W. How long did that lease run, Mr. Cotton? 

A. The one to Bliss? [854] 

Q. Yes; the lease to Bliss, that Mr. Johnson got 
$100 a month for. 

A. As I recollect that, that lease was changed I 
think. Was it not? Wasn’t it changed to $75 a month 
and $35 of that was applied to the addition of another 
building that was put on there? I think they reduced it 
to about $40 a month. Wasn’t that the condition? 

Q. You should know more about that because you ap- 
praised this property upon the basis— 

A. That is as I recollect it. 

Q. Did you take into consideration the five-year leases 
that were executed by the Tavares Construction Company 
and by Carl Bliss, both in favor of the Johnsons? 

A. Olives: 

Q. One at $35 a month and one at $40 per month? 

A. I think the $40 a month one was the one that ap- 
plied to this property. 

Q. Would you use the same percentage of capitaliza- 
tion to arrive at fair market value figure by reference to 
the rentals, as has been previously discussed here? 

A. 1 don’t consider it possible to arrive at a capitali- 
zation value on that type of lease. You have a lease there 
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that is very much out of line by comparison with anything 
else in the district. So it looks like they were paying too 
much. If that was done merely for a war emergency, 
[855] that is one thing. If the war were to come to an 
end in six months, obviously, they were paying too much. 
It would stop. So it isn’t practicable in establishing a 
fair market value of a property to give capitalization on 
such a rental as that. It just wouldn’t work out. While 
I took into consideration the fact that the owner would be 
getting, if this continued five years, a very handsome 
profit on his investment, it would wipe out a good deal of 
the value. I took that into consideration in giving the 
value of the land because I gave the value of the land 
much more than the value of anything else in the neigh- 
borhood, and that had a material influence. But I do not 
consider it would be practical to try to arrive at a capita- 
lization value on a lease of that kind, made under war 
conditions which might terminate at most any time, and 
take that as a permanent value of the land. It doesn’t 
seem practical to me. 

The Court: I think we will suspend now until tomor- 
row morning. 9:30 in the morning, ladies and gentle- 
men. Remember the admonition heretofore given you and 


keep its terms inviolate. 


(Thereupon, an adjournment was taken to 9:30 o’clock 
a. m., Tuesday, February 25, 1947.) [856] 
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San Diego, California, Tuesday, February 25, 1947. 
9:30 A. M. 


The Court: All present. Proceed. 
Is there something ex parte here? 


(Another case called.) 


The Court: Now, I think we are all present and you 
may proceed. 


O. W. COTTON, 


called as a witness by and on behalf of the plaintiff, hav- 
ing been previously sworn, resumed the stand and testified 
further as follows: 


Cross Examination 


Mr. Muir: May it please the court, I do not wish to 
ask Mr. Cotton anything further. 


By Mr. Sloane: 

Q. Mr. Cotton, I would like to ask a few questions on 
behalf of the San Francisco Bridge Company. I am not 
interested in the figures that you gave for fee values, and 
so forth, but I am greatly interested in the value which 
you gave for leasehold value, which I believe you said 
was $18,800. A. Yes. 

Q. And that allowed to the San Francisco Bridge Com- 
pany nothing whatever for their bargain or their bonus 
or whatever you want to call it? [858] a, EES, 

Q. I believe you said that in arriving at the fee values 
you scouted around in an area of from one to five miles in 
diameter to try to locate similar sales of similar property. 

A. From adjacent to the property to several miles. 

Q. Did that go in all directions, north, east and south? 

A. I went south several miles and I went north several 
miles; east only a few blocks, because east you soon come 
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to the business district of National City, and you cer- 
tainly would not find any comparative sales there that 
would be worth considering. 

Q. However, you didn’t go farther west, out into the 
Bay? A. Not very far, no. 

Q. But you did examine values in some transactions 
up towards the San Diego industrial district? 

Tene NESS 

QO. Now, did you make the same search in trying to 
locate leases that had been negotiated about that time or 
before that time on tidelands? 

A. 1 checked with Mr. Joe Brennan the conditions for 
leaseholds in San Diego, and I was familiar with the 
Cal.-Co. lease down near National City. I made what I 
considered a [859] reasonable check on leases to determine 
what the general conditions were, to arrive at a fair value. 

©. You did find several parcels that had been lately 
leased by the City of San Diego to private corporations or 
individuals? 

A. There were quite a number of leases that I checked. 

Q. This first search you made, I believe, was in Octo- 
ber, 1942? A. Ves: 

Q. And at that time you actually were on the ground 
in question here? A. Yes. 

Q. How did you arrive at this figure of $18,800? 

A. I took an estimate of the amount of the cost of 
building the pier that has been built there, the improve- 
ments, in other words, and then I took—made an esti- 
mate of the cost of dredging, according to the lease 
requirements for the dredging of that area, and took the 
sum total of those and arrived at the cost that it would 
appear that the Bridge Company should have expended 
in order to meet that part of their lease. [860] 
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Q. By Mr. Sloane: What relationship does that have 
with the values that they could receive for 18 unexpired 
years of their lease? 

A. I took the position and I take the position that. 
under the market conditions at that time, it probably would 
not have been possible for them to have sold their lease 
or for anyone to have sold their lease at a profit. So 
that I could see no way that they could be allowed a profit 
in their lease. 

Q. In other words, you figured they would have to pay 
out under their lease, during the ensuing 18 years, about 
as much value as they would get out of the lease? 

A. No; I didn’t say that. If they continued to own 
or were privileged to continue to own the lease, it is quite 
possible they might have made untold profits, but that 
wasn’t the point. The point was what would be the fair 
market value of that lease if sold to some outsider on 
the open market at that time and, judging by the fact, 
for example, that the lease next door had defaulted and 
was not sold and there were 30 acres just south of this 
property that could be leased and was not leased, and the 
record of lack of customers for that type of lease in the 
vicinity of National City, and the fact that the war was on 
and that it was quite possible, as soon as the war was 
over, the thing would slip back into its old groove, it 
would seem to me that there was not an opportunity [861] 
to sell that lease to anybody else at a higher figure than 
they had themselves. So that, if we returned to that in- 
vestment, that would be about as far as we would go. 

Q. Suppose their investment was actually $70,000 in- 
stead of $18,000, would that have made any difference in 
your estimate? A. I sent a telegram to— 
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Q. Iam just asking you the question. 

Mr. Landrum: Just a moment, if the court please. I 
submit the witness should be permitted to answer the 
question. 

The Court: He should get at it directly without stat- 
ing the details about sending the telegram. 

Mr. Sloane: May I have the question read, your 
Honor? 


(Question read by reporter. ) 


The Court: Don’t give the details if you don’t agree 
with the supposition as in real existence, if you know 
that it isn’t. You may answer the question. 

The Witness: My answer to that question would have 
to be no. And I would like the privilege of explaining 
the question if it is permissible, or my answer. 

Mr. Landrum: I submit, your Honor, he can go ahead 
with his explanation at this time. 

Mr. Sloane: The answer is no. I don’t see that it 
calls for an explanation. 

The Court: I think not. It was a direct question. 
[ 862 | 

Q. By Mr. Sloane: You take your view of the market 
value by reason of the conditions as they were on the 
ground November 10, 1942? A. Yes. 

©. Will you observe this panorama photograph, Ex- 
hibit J, and state whether that is a correct reproduction of 
what you did see or what was there on the ground in 
November, 1942? 

A. It would be hard to state that that is exactly what 
I saw on the ground because I saw it from the ground 
and not from the sky; but, in looking over this panorama 
yesterday, it seemed to be about what I would expect. 
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Q. In other words, you didn’t see a vacant area, as 
would be reflected on the plat on the board, but you saw 
an active area, with buildings and workmen and machin- 
ery and a going concern there? 

A. Oh, yes; it was very active. 


QO. Did you also notice on the grounds of the San 
Francisco Bridge Company itself, Parcel 7, signs of 
activity and a going concern? 

Mr. Landrum: Just a moment, if the court please. 
That is objected to on the ground and for the reason 
that the activity was on the part of the government of 
the United States. 

The Court: Overruled. I am not saying that that is 
not true as it is an element in the case. [863] 

Mr. Sloane: Referring now to a date particularly 
prior to November 10, 1942. 

A. I don’t remember any activity on this parcel. I 
went down and went over the wharf a time or two and 
looked around, and there was a small movable shed at 
the time on the property, but at the times I was there I 
don’t recall any activity on the Bay property. 

©. There was a pier there? 

me Uetemmas:a pier there; yes. 

©. And gear piled on the shore and machinery? 

A. Ver litle: 

Q. I believe you said that you made your original 
estimate of value here at the instance of the Tavares Con- 
struction Company, October 27, 1942. 

A. I made two appraisals; one estimate on that date 
and one estimate before that, I think in September. 

Q. Referring now to your October 27, 1942, appraisal, 
in that I believe you said you took into consideration and 
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I understand that is the same appraisal you make now 
so far as this San Francisco Bridge Company lease is 
concerned ? le OS, 


Q. In making your valuation then and now, did you 
take into account the leases which had been entered into 
by the City of San Diego, to which you referred a few 
moments ago? 


A. Yes; I gave consideration to those leases. [864] 


©. And, in giving consideration, you took into account 
the rentals called for? A. Yes. 


Q. Did you also make an examination of the terms of 
the city leases as compared to the terms of the San 
Francisco Bridge Company lease? A; West 


©. Is it a fact that one of those leases that you con- 
sidered—withdraw that. Is it a fact that there were a 
number of leases which you considered, and that you 
enumerated those on page 11 of your appraisal, under 
date of October 27, 1942? 

Mr. Landrum: Ji your Elonor please, if there iseany 
question about this appraisal, I tender a stipulation to 
counsel. He is cross examining on it. I am perfectly 
willing that it go in evidence. [865] 

©. By Mr. Sloane: Well, I will not be very long on 
this. I want to call his attention to the Cal.-Co. lease, for 
example, which is referred to on page 11. Antec 


Q. That provided for a rental of one cent per square 
foot for the first five years, two cents per square foot for 
the next five years, four cents per square foot for the 
next ten years, and five cents per square foot for the last 
five years; is that correct? ALY See 
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Q. I believe you remarked that these other leases had 
been entered into by the City of San Diego within the 
last three years, as you found? 

A. Whatever the reference is. I don’t remember all 
theme ures, 


©. Do you have before you the copy of your appraisal? 
EINES, 


QO. Now, the next citation is as to the lease of the 
San Diego Gas and Electric Company, in which is pro- 
vided a rental of one cent per square foot for the first five 
years, two cents per square foot for the next five years, 
four cents per square foot for the next ten years, and five 
cents per square foot for the last five years. 


Then the next one is San Diego Marine Construction 
Company, which provides one cent per square foot for the 
first [866] five years, and one cent minimum or three 
cents maximum for the next five years, that apparently 
being a shorter lease, for ten years. 


The next one is another short lease, is it not, starting 
at one cent. The next one is a short lease, starting at one 
cent. The next one is a ten-year lease on a monthly basis, 
is it not? The next one is a short lease at one and one- 
half cents per square foot. The next one is a short lease, 
a year-to-year lease, at one and one-half cents per square 
foot. 


Taking these into consideration, did you have in mind 
at the date of this valuation, the comparative rental value 
of the San Francisco Bridge Company’s National City 
lands? 


A. I gave consideration to these leases in arriving at 
my appraisal. 
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Q. Are you aware, or will you follow me, please, as to 
the actual rental which would be paid under, we will say, 
a 20-year lease which allowed one cent a square foot on 
tne area involved here, Saygetor the first ten) ycancmanma 
two cents a square foot for the next ten years? That is 
an element that a willing buyer would figure on and take 
into consideration, is it not, what rental values would 
amount to over a period of time? 


A. I don’t believe I quite follow your question. 
©. Well, perhaps I am a little involved. [867] 
Pe cs. 


©. Let’s assume that on November 10, 1944, or the 
day before, you have a prospect, a willing buyer who is 
interested in acquiring land for the uses to which this 
particular land was adapted at that time. Now, I assume 
that he would look at the land as you did, and would see 
around there the things that you did. He would take 
into consideration the availability of any other land of a 
similar type, or the lack of availability. He would get out 
his pencil and paper and figure what rent it would cost 
to rent that kind of property, would he not, or what 
the purchase price would be, if you could buy that kind 
of property? All of these things would be involved in 
the mental processes of this willing buyer? 

Px) des: 


QO. Now, assuming that, as the evidence shows here, 
this parcel which was under lease to the San Francisco 
Bridge Company involved or covered 629,878 feet. That 
is what the 14%% acres amounts to. If that rented for 
the first year at one cent a foot, it would mean a rental 
payment of almost $6,300, would it not? A. Wey 
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Q. And during the eight years immediately following 
in the period of the original ten years we are supposing 
here, with the lowest rental of one cent a square foot, this 
willing [868] purchaser of the lease would pay out 
$50,000 in rent? Does that sound right to you? 

A. Well, I would assume that you are correct. 

Q. It is eight times $6,300? Ay Yer 

Q. Now, if at the end of the first ten-year period, 
that is, eight years from the date we are considering, the 
rent should step up, as all these other rents do, and not 
step up in five years, but step up after ten, and not step 
up the 2 and 4 you have, but step up to two cents, then 
the rent per month would be double what it was before, 
would it not, or would call for a rental payment of 
$12,600 a year, and running for ten years, this willing 
purchaser of the lease would have to put out $126,000 
in rent, would he not? 

A. Jf your figures are correct, yes. 

Q. Or a total expenditure for rent for this term of 
ten years of $176,000. Now, we are back on the ground 
with your willing purchaser of the lease here again, and 
you, with your well-known powers of salesmanship are 
pointing out to him the advantages of purchasing this 
lease from the San Francisco Bridge Company. Wouldn’t 
your presentation, and the consideration of the buyer run 
along about this line: these improvements have been put 
in at a cost or a value of $18,800. National City still has 
$7,000 coming to it for rent under the terms of this par- 
ticular lease. So [869] by an investment of $25,800 you 
can procure the right to use this property for the ensuing 
period of 18 years. Now, you are in competition with 
people who are going to pay rent, and assuming that our 
rent is low, that is, one cent a square foot, the first ten- 
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year period and two cents a square foot for the next 
ten-year period, your competitors are going to have to 
pay out $176,000 in rent. Don’t you think you could 
have got from this willing purchaser a little something for 
the value of our bargain, for the bonus? Couldn’t you 
have got two or three or four thousand dollars? 

A. You have already got the 30 acres adjoining this 
laid thatecame clear t@mmeep water, to 30 feet Orewaten 
that was not leased, and there were no takers for it. 

QO. What land is that? 

A. The land belonging to National City right adjoin- 
ing on the south, and there were no takers for it. It 
came clear to deep water. This is only on nine feet 
of water. 

©. Do you mean this is an area south of parcel 3, now? 

A. Yes, south of your lower piece here there is 30 
acres of land that was not leased. 

Q. It wasn’t filled either, was it, until the San Fran- 
cisco Bridge Company filled it? 

A. It was filled at that time, yes. 

Q. That is a part of the consideration that the San 
Francisco Bridge Company gave for this lease to the City 
of [870] National City, isn’t it? 

A. I don’t recall now. 

QO. Now, your buyer, in making that investigation 
and taking those considerations would have taken into 
account these things, and perhaps other things I would 
be glad to have you mention, if you wish to. One of 
them would probably be the relative value of leasing or 
of buying, would it not, assuming he could buy anything? 
J want to ask you whether that prospective buyer wouldn’t 
have considered that he might purchase at a price which 
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would involve a good bonus to the San Francisco Bridge 
Company and still be better off than if he would make 
an outright purchase of the property. Directing your 
attention, so you will know what I am talking about, to 
some considerations which you set forth in this appraisal 
—it is rather voluminous, and I am not too familiar with 
it, but on page 11 you have a chapter, shall we call it, 
entitled, “Examples of San Diego Tideland Leases,” from 
which I was quoting you references a while ago? 

A, Yes 

©. And on page 12, is it not true that as a part of 
your consideration you took into account the things I am 
about to read to you here, and that a prospective buyer 
would naturally and ordinarily take them into account 
also? Let me see if I quote you correctly here from your 
written appraisal: [871] 

“At first glance it would appear that the rentals 
charged by the City of San Diego for the use of its 
tidelands would be placing an extremely high value 
on these lands, but as a matter of fact quite the 
reverse is true, because on city tidelands the lessee 
saves his capital investment in the land and there 
are no taxes to be paid on the land; buildings and 
equipment are assessed by the County Assessor at 
50 per cent of cost the first year and amortized 
over the life of the lease. In the lower rental brackets 
there is a marked advantage in leasing from the 
city in preference to fee ownership. When time 
carries the lessees into the higher brackets, the 
lessees’ increased business may justify the higher 
rentals; if not, probably some modification will be 
made.” 

Was that your opinion, and did you so express it? 


2 
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Eee Yes. 

Mr. Sloane: That is all. 

©. By Mr. Crouch: Mr. Cotton, did I understand 
you to say that you had appraised some 150 different 
appraisals for the United States government? 

A. <A good many more than that. 

Q. Did I hear you correctly, and did you say that in 
all of your experience as an appraiser you had never yet 
|872] testified against the federal government? 

A. I don’t think I ever have. I don’t remember to 
have done so. I am not sure. 

Q. You were considerably handicapped in making the 
appraisals and giving the values that you have testified 
to here yesterday and today, weren’t your 

Pee didn tthinkeso 

©. You said that as a preparation for arriving at 
your valuations, you talked with a good many people, one 
of them a man by the name of Allenger? 

A. Well, I talked with— 

OF Yes omnompleace: 

A. Let me have the question again. 

Mi, Crouch: Read ig@please. 

(The question was read.) 

The Witness: Yes. 

©. By Mr. Crouch: Who was he? 

A. He was a representative of the Maritime Commis- 
sion here. 

©. How many different times did you talk with him 
while you were making this appraisal, approximately? 

A. Oh, I don’t know. I suppose a half a dozen times, 
or more; maybe a dozen. 
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Q. You have been in court and heard some of the 
testimony, haven’t you? [873] 

A. Inthis case? Yes. 

©. Were you here when I pointed out to the jury the 
various clauses in the contract of our clients, the Tavares 
people? 

Mr. Landrum: Now, if the court please, I don’t like 
to interrupt, but certainly this witness has not testified 
with reference to the Tavares contract, and it is not proper 
cross examination. 

The Court: The objection is sustained. 

©. By Mr. Crouch: As a matter of fact, that apprai- 
sal that you made in 1942, in September, was made on 
behalf of the United States government for the very pur- 
pose of determining how much money they had to put up 
in court in this very case; is that not the truth? 

A. Iam not sure on that. 

Q. And the lower you made your appraisal, the less 
money they would have had to put up; isn’t that true? 

A. That had nothing to do with it. 

QO. No, you just answer my question, and I will do the 
arguing. A. Let me have the question again. 

QO. Read it, please. 

(The question was read.) 

A. I don’t know. [874] 


QO. By Mr. Crouch: Well, do you know that your 
fees for making that appraisal were paid by the United 
States government? ms They wene 

Mr. Landrum: I have no objection whatsoever to the 
letter, if your Honor please, and I am perfectly willing 
to stipulate with counsel how much Mr. Cotton got for 
his job. I will agree he was paid and paid well. 
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Mr. Crouch: Do you want to argue the case? 

Mr. Landrum: I am not arguing. I will agree with 
you. 

Mr. Crouch: Then, can you contain yourself for a 
while? 

Mr. Landrum: I can contain myself. Go ahead. 

The Court: You have done pretty well so far, gentle- 
men. I think you had better not keep it up. 

Mr. Crouch: What is the next number, Mr. Clerk? 


The Clerk: Exhibit X. 
Mr. Crouch: Exhibit X reads as follows— 


Mr. Landrum: May the record show, if your Honor 
please, it is in by stipulation? 

The Court: Yes; it may so show if he is going to 
read it to the jury. 

Mr. Crouch: I think the record should show that 
when he stipulated to it. 

The Court: Don’t argue in court. 

Mr. Crouch: WLeavinesoti the immaterial parts) te ise 
[875] letter from James H. Roper, Division Engineer of 
the Defense Plant Corporation, addressed to Mr. Gregory 
D. Smith, Administrative Manager of the Tavares Con- 
struction Company. 


“Wears Sinicae 

“Reference is made to your letter of September 
28th, with which was enclosed invoice of Mr. O. W. 
Cotton in the amount of $500, covering appraisal 
services in connection with the site for the project, 
and also to Mr. Seabrook’s letter of October 17th, 
advising that additional services of Mr. Cotton had 
been furnished at an additional charge of $500, mak- 
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ing the total cost of the appraisal reports $1,000. 
We regret that it was necessary to hold for so long 
a time the original invoice of Mr. Cotton but, in 
view of the fact that no funds were available for 
paying it, we were unable to approve it. As you 
know, the condemnation is being done through the 
Maritime Commission, which will pay the costs and 
take the title to the land. An appraisal fee would 
seem to be a proper charge against the acquisition of 
the site but we believe it should be paid by the Mari- 
time Commission. Accordingly, we are returning 
the invoice of $500, dated September 14th, for your 
disposition.” 
May the record show, Mr. Landrum, that this letter is 
received by stipulation? 
Mr. Landrum: I have no objection to it except what 
they have written on it with lead pencil, your Honor. [876] 
Mr. Crouch: I will rub that out. I didn’t notice that 
it was there. This will be Exhibit Y? 


The Clerk: Exhibit Y; yes, sir. 


Mr. Crouch: This is a letter to Mr. O. W. Cotton, 
written by the Tavares Construction Company, dated 
October 15, 1942. 

“Subject: Appraisal of land as shown on key map. 
“Dear Sir: We are in receipt of your bill in the 
amount of $500 to cover your charge for the appraisal 


report which was submitted to us on September 14, 
1942,—” 


Q. That was at the date you submitted your appraisal, 
was it? A. The first appraisal? 
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© “Yes. 
A. The first appraisal was submitted September 14, 
1942, 


Mr. Crouch: 


“and have transmitted that bill to the Defense 
Plant Corporation for payment. With reference to 
your letter of October 3, 1942, wherein you make a 
reduction in your charge for making an additional 
detailed appraisal on the properties outlined in your 
letter, we wish to advise you that you are authorized 
to proceed with the additional detailed appraisal and 
report for the sum of $500, it being understood that 
the costs of the two reports are not to exceed $1,000. 
It must be understood that this appraisal is made 
in connection with the condemnation proceedings 
and embraces [877] the area as shown on the key 
map, Sketch 25, now and to be occupied by our ship- 
yard, and that payment for this work will be made 
by the Defense Plant Corporation or the U. S. Mari- 
time Commission. And I am of the opinion that 
this charge will be liquidated under the funds made 
available for the carrying on of the condemnation 
proceedings, which funds will be authorized by one 
or the other of the governmental agencies mentioned 
above. It is to be understood that the report on the 
appraisal will be completed within 15 days from date. 
I trust that this meets with your approval.” 


And may the same stipulation be made with regard to 
this letter? 

Mr. Landrum: There is no objection except they have 
some pencil writings on it. 
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Mr. Crouch: You don’t care for that circle being 
erased, do you? Is this Exhibit Z? 


The Clerk: Yes; Exhibit Z. 


Mr. Crouch: It is a letter from the Tavares Construc- 
tion Company to Mr. James Roper, Division Engineer of 
the Defense Plant Corporation, dated October 17, 1942. 

“Dear Sir: In accordance with our telephone con- 
versation of October 15th, I wish to advise you that 
the U. S. Maritime Commission has decided to con- 
demn all property on which facilities are being con- 
structed by us, under agreement of lease, Plancor 
407, National City. It is the opinion of all [878] 
concerned that the rental for use of this real estate 
is exorbitant and, in order to arrive at a fair price 
for either rental or acquisition in fee simple, con- 
demnation proceedings are necessary and have been 
so approved by the U. S. Maritime Commission. In 
order for a decision to be made to condemn this 
real estate, it was necessary to employ an appraiser, 
of recognized ability, to make a preliminary report. 
Mr. O. W. Cotton, of San Diego, was employed to 
make this report for a fee of $500, and his bill has 
been transmitted to you for payment. In view of the 
fact that the condemnation proceedings are to be 
instituted, and in order to present an intelligent case 
before the court, a detailed appraisal must be made, 
for which Mr. O. W. Cotton has been employed for 
the sum of an additional $500. The total cost for 
the preliminary and the detailed report is $1,000. 
In the interest of expediting the acquisition program 
and economy and in view of the great need for ships, 
we have authorized an appraiser to proceed with all 
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haste to the end that the property involved may be 
condemned at the earliest possible date. We respect- 
fully request that you honor Mr. Cotton’s invoices.” 


©. 1 was considerably interested yesterday, Mr. Cot- 
ton, in what you had to say on the subject of monopoly, 
and I think that I heard you say, when you were asked by 
some of counsel, if it were not a fact that all tidelands in 
California were held subject to a trust, under which cities 
or the [879] State are prohibited from alienating or selling 
them, and I think that you said that that was true with 
only one or two exceptions. Did I hear you correctly? 

A. I understand there are several exceptions to that. 
I am not personally familiar with them. 

QO. That is what I was trying to find out about. Those 
exceptions, Mr. Cotton, were instances where the federal 
government has condemned and later found no use for 
the property and sold it? Isn’t that the fact? 

A. I don’t know. 

QO. But, if the program that is outlined in these let- 
ters that I have read were carried out and the govern- 
ment, pursuant to what is mentioned in these letters, as 
set forth in Plancor No. 407, had condemned the site 
acquired by the Maritime Commission or the Defense 
Plant Corporation, and then, when they had no further 
use for the building of ships, were to sell the plant and 
all the lands to the Tavares Construction Company, then 
the Tavares Construction Company would be under one of 
those exceptions that you told about? 

Mr. Landrum: That is objected to, if the court please. 
It is not proper cross examination. 

The Court: Sustained. 

Mr. Crouch: That is all. 
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QO. By Mr. Landrum: Mr. Cotton, I notice that coun- 
sel [880] on the other side of this lawsuit, including the 
Tavares Construction Company, including the City of 
National City, and including the San Francisco Bridge 
Company, all have a copy of your original appraisal of 
September 14, 1942. Did you notice that? 

A. Wes 

Mr. Monroe: I object to that as immaterial. 

The Court: Overruled. 

©. By Mr. Landrum: Mr. Cotton, how do you sup- 
pose they got it? 

Mr. Monroe: I object to that as immaterial. 

ie Count: Overruled. 

The Witness: I delivered several copies to the people 
that employed me. 

QO. By Mr. Landrum: Mr. Cotton, up until you came 
into this court room to testify for the government of the 
United States, did either one of those parties, either the 
San Francisco Bridge Company, the Tavares Construction 
Company, the City of National City or Carl Johnson, ever 
state to you they were dissatisfied with that figure and 
that appraisal? &X, ING, 

©. Mr. Cotton, counsel has discussed with you the 
question of costs of a structure, stating to you in the ques- 
tion which he put to you that it cost $70,000 to dredge 
this [881] land and a certain amount of money to build 
that pier. In the appraisal of land, in reaching a conclu- 
sion with respect to the fair market value of it, what 
relationship, if any, does the cost of a structure have to 
its market value some years later? A. Very little. 

QO. Why? 

A. In this instance, the City of National City de- 
manded in its letters that the San Francisco Bridge Com- 
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pany dredge to 9 feet depth in the channel. J made an 
endeavor to find out from the Bay Bridge Company what 
their cost of that dredging was. In reply to my telegram, 
they would not answer that question. They did state 
that they dredged to 13 feet but from the fact that the 
requirement was only 9 feet, it was not possible for me, 
in the absence of any knowledge of costs, to give them 
any credit for any more than the 9 feet that was con- 
tracted for in the lease. 

Q. Mr. Cotton, just to put it to you so I think we 
will all understand it, if they spent $2,000,000 to build a 
sanitarium for mental patients down here where all of 
these airplanes fly around, do you think it would be worth 
$2,000,000 for purposes down there? 

A. Apparently not. 

Mr. Landrum: That is all. 

Mr. Monroe: May I inquire, your Honor? [882] 

(he Count: Yes, sim 


Recross Examination 
By Mr. Monroe: 
Q. Mr. Cotton, did you give a copy of that appraise- 


ment of yours to Mr. Johnson, ever? A NG 
Q. Did you give one to the San Francisco Bridge 
Company? A. Certainly not. 


Q. Did you give one to National City? 

A. Certainly not. 

Q. You don’t expect, then, that they could have com- 
plained of what was in something they didn’t see, do you? 

A. Iam not supposing. 

Mr. Monroe: That is all. 

Mr. Landrum: Thataseall, Mr. Cotton. Thank scm 
sir. 

Now, Mr. Schmutz, come on up. 
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called as a witness by and on behalf of the plaintiff, hav- 
ing been first duly sworn, was examined and testified as 
follows: 


The Clerk: State your name, please. 
The Witness: George L. Schmutz. 


Direct Examination 
By Mr. Landrum: 
Where do you live, Mr. Schmutz? [883] 
North Hollywood, California. 
How long have you lived there? 
25 years. 
How old a man are you? 
54 in August. 
What is your business or profession? 


I am a licensed real estate broker and an appraiser. 


OrPOPrOPOrYD 


Will you sketch briefly for this court and jury 
your experience in connection with your real estate brok- 
erage business and also with relation to your appraisals 
and giving particular reference, Mr. Schmutz, to lands 
and properties similar in character to those with which 
we are here concerned? 

A. Generally speaking, since coming to California 25 
years ago, I have made numerous appraisals for various 
employers, some of whom are or were the United States 
of America, the Navy Department, the War Department, 
the Justice Department, Reconstruction Finance Corpora- 
tion Mortgage Company, the Defense Plant Corporation, 
the Federal Works Agency, the Federal Home Loan Bank, 
and also for the State of California, the Department of 
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Finance, the Department of Public Works, the Building 
and Loan Commissioner, and also I have made appraisals 
for the Territory of Hawaii, for the Attorney-General, 
for the County of Los Angeles, for the City of Los An- 
geles, the cities of Berevly Hills, Southgate, Long Beach, 
Lynwood, Glendale, Burbank and others. I have also 
made appraisals for [884] many private employers, some 
of which are the Standard Oil Company of California, 
the Union Oil Company, the General Petroleum Corpora- 
tion, the Petroleum Securities Corporation, the Title In- 
surance and Trust Company, the Santa Fe Railway Com- 
pany, the Union Pacific Railroad, Lockheed Aircraft Cor- 
poration, Forest Lawn Memorial Park Association, the 
Los Angeles Turf Club, the Los Angeles Investment 
Company, the California Bank, the Capitol Company, the 
Honolulu Plantation Company at Pearl Harbor, and the 
Detroit Aircraft Corporation, of Michigan. I am a 
member of the Los Angeles Realty Board and was chair- 
man of its appraisal committee in the year 1937. I am 
also a member of the San Diego Realty Board and have 
been for several years. I am a member of the California 
Real Estate Association and was chairman of its appraisal 
division in 1934. I am a member of the National Asso- 
ciation of Real Estate Boards and a member of the Amer- 
ican Institute of Real Estate Appraisers, the national 
organization. I was chairman of its education and re- 
search committee in 1938. I was its national president in 
1940. 

Q. Now, Mr. Schmutz, we are particularly interested 
here in your work here in San Diego. I understand you 
to say that you are a member of the San Diego Real 
Estate Board? A. I am. 
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Q. Now, give us some of the particular studies and 
appraisals that you have made in San Diego and in that 
parti-[885] cular vicinity. 

A. Well, perhaps this may be in and out of San 
Diego. If I may, first, I will tell you about outside. 

Q. Yes; go ahead. 

A. I have made an investigation of the Los Angeles 
Shipbuilding and Drydock Corporation property in Los 
Angeles Harbor, also the Naval Fueling Wharves 1 and 
2 in Los Angeles Harbor, also the Outer Harbor Dock 
& Wharf Company property in Los Angeles Harbor, also 
the Kerckhoff-Cuzner Lumber Company property in Los 
Angeles Harbor. [886] 

Q. Wait a minute. Did you find that there was some 
water-front property privately owned in Los Angeles 
Harbor that you appraised? 

A. Yes, sir, the Kerchkoff-Cuzner Lumber Company 
property, which I appraised for the Standard Oil Com- 
pany, who were considering its purchase. 

I also appraised the Victory Pier in Long Beach Har- 
bor, which was built by the Army for loading ammuni- 
tion destined for Pacific Theatre of War, to set the price 
for sale by the Army to the City of Long Beach. 

I have also appraised various privately-owned tidelands. 

Or aar are they, now? 

A. On San Francisco Bay in and near the City of 
Richmond. 

Q. Go ahead and tell us what they are. 

A. Along San Francisco Bay, on the east side of the 
Bay, near the shipyards at Richmond there were a number 
of parcels of privately-owned tidelands. I have particu- 
lar reference to some which I appraised there for the 
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Navy in connection with the acquisition of a naval fuel- 
ing depot at Winehaven. 

I have particular reference to one parcel of land which 
has been available for sale, available for purchase, for 
the past 15 years, a 100-acre parcel of tidelands, which 
is situated between the Santa Fe Railroad Company’s long 
pier at Richmond and the pier, the loading pier, of the 
Standard [887] Oil Company at Richmond. Neither one 
of those companies were interested enough to pay the 
taxes or to buy this property. Along in that area are a 
number of other parcels of tidelands. Some of it 1s sub- 
merged to a depth of two, three or five feet, and some of 
it has a rather considerable depth right at the shoreline. 
That is particularly true of a number of properties which 
were sold about 1942 at Point San Pablo on San Fran- 
cisco Bay, and a number of industries moved in, fish re- 
duction works, yacht harbors, and others. I made ap- 
praisals of those properties and know the prices at which 
they sold, and at which other properties, similar proper- 
ties and other tidelands could be purchased. 

Q. All right. Go right ahead. 

A. I also made appraisals of Winehaven industrial 
uplands and tidelands on San Francisco Bay adjoining the 
Standard Oil Company’s refinery at Richmond, for fuel- 
ing naval vessels. 

A also made an appraisal of the land occupied by the 
Todd-Seattle shipyard in Seattle Harbor. 

I also made studies of the prices paid for lands for two 
shipyards in Portland, Oregon; one the Swan Island ship- 
yard; the other, the Vancouver shipyard. 

I also made an appraisal of the land occupied by the 
Brown shipyard in Houston, Texas. 
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I made an appraisal of water-front property along the 
[888] Hudson River in Hoboken, New York, directly 
across the river from New York City. 

As regards this particular area I have made appraisals. 
Some of the appraisals which I have made in San Diego 
are as follows: | 

One, the Thirty-Second Street store-yard of the San 
Diego Gas and Electric Company, which is right close by 
National City, in the Navy destroyer base, which is now 
known as the repair base. 

Another property in that same general vicinity at the 
destroyer base, which was then owned by the San Diego 
Brewing Company. 

At the destroyer base I made an appraisal of lands just 
below the subject properties, which were purchased by 
the Rohr Aircraft Corporation in San Diego Bay. 

Now, these last three-mentioned appraisals that I made 
were made in the spring of 1942. The Thirty-Second 
Street yard at the San Diego destroyer base was property 
being condemned by the government for the destroyer 
base, and I made the appraisal for the property-owner, the 
San Diego Gas and Electric Corporation. The property 
across the street was owned by the San Diego Brewing 
Company, and that was condemned by the government for 
the expansion of the destroyer base. I made that ap- 
praisal for the property-owner, the Brewing Corporation, 
when the Navy took it. [889] 

I also made an appraisal of several parcels along Paci- 
fice Highway at the Marine Base, which were taken for 
the Consolidated Parts plant, the parts plant of the Con- 
solidated Aircraft Corporation. I also made an appraisal 
of property at Mission Bay, which was taken for a hous- 
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ing project. I also made an appraisal of the Spear Har- 
bor property at Barnett and Midway, which was taken 
for a housing project. I also made the original appraisal 
in 1939, I believe, for the lands taken for the Linda Vista 
housing project on Camp Kearney Mesa. I also made an 
appraisal of the land taken for Camp Elliott, the United 
States Marine Corps base on Camp Kearney Mesa, and 
appeared in this court as a witness for the property- 
owners. I also made an appraisal of the land taken, that 
is, the old Camp Kearney, for the expansion of Camp 
Elliott out at the original World War I Camp Kearney. 
I made an appraisal of the land near El Cajon, which 
was taken for the parachute school which was later estab- 
lished there. JI made an appraisal of the privately-owned 
lands of the Lyon Van & Storage Company and the ware- 
house in the south industrial district on K Street from 
Fifth to Sixth Street; also made an appraisal of the Chi- 
nese Gardens Cafe at Rosecrans, which was taken for the 
parts plant of the Consolidated Aircraft Corporation. 

Q. Now, Mr. Schmutz, I think that will give us suffi- 
cient information. There has been some discussion in this 
[890] case, sir, with relation to plottage value, or with 
relation to the fact that there is a large body of land here, 
consisting of some 96 to 100 acres. Now, in connection 
with your work throughout the State of California, have 
you found any industrial plants in Los Angeles, or any 
place else that you know of, that has that large an 
acreage? Discuss that with us a moment. 

A. As regards size, in the Los Angeles area, for illus- 
tration, with possibly one or two exceptions, of which I 
am aware, the maximum size of land used by any industry 
is by the tire manufacturing industry. That would be 
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Goodyear, Goodrich, Firestone, and the U. S. Tire Com- 
pany. Those plants range, or the land area is from 30 
to 34 acres. Now, as a war measure there may have been 
built some synthetic rubber plants or styrene plants which 
may provide slightly more than that, but I think it is 
reasonable to say that in the Los Angeles industrial area 
perhaps 99 per cent of all of the land industrially used 
would comprise, we will say, two acres or less. Unques- 
tionably it would not be as much as five acres for 99 per 
cent of all the industrial land in the Los Angeles industrial 
area. 

QO. Now, Mr. Schmutz, in connection with your work 
as an appraiser throughout the country, and in arriving 
at your conclusions with relation to values of property, 
what is it that, in your opinion, has the greatest control 
over [891] the price to be paid? 

A. Supply and demand. 

Q. Will you discuss that with us just a moment? 

A. Well, supply and demand are utility and scarcity. 
A thing must possess utility before it can have value, and 
at the same time it must be scarce relative to the supply of 
it 

Now, for illustration, air has the greatest possible 
utility, but commands no price because there is more than 
plenty of it. But, on the other hand, mosquitoes are 
scarce in the wintertime, but nobody will pay anything for 
them because they lack the element of utility. So it is 
whenever a market is surfeited with any particular type of 
property, and it may be oranges, or apples, or anything 
else, that the price is low, but whenever the supply is 
limited relative to the demand for it, the price rises; and 
as the demand increases without the supply increasing, 
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then the price gets greater. So it is the utility and the 
scarcity relative to the supply and the demand. 

QO. Now, going on, did you make a particular study 
and investigation in order that you might come into this 
court room to give us your opinion of the fair market 
value of the land and interests thereon with which we 
aiemmere concerned: Fes, SIT. 

Q. Will you tell us for whom you made that study? 
[892] Who hired you? 

A. I was employed by the Lands Division of the De- 
partment of Justice. 

Q. And you are employed by it today, are you not? 

a A har’ 

Q. Now, when did you start in on it? 

A. It was in February of 1945 when I made my ap- 
praisal. However, a great deal of the factual data, in 
fact, I think most of the factual data which I had was 
gathered by me in the summer of 1942 in connection with 
other appraisals I was making in the vicinity for the San 
Diego Gas and Electric Company, for the San Diego 
Brewing Company, and in connection with the Rohr Air- 
craft appraisal. 

Q. Well, were you generally familiar with this par- 
ticular land prior to that, in a general way? 

A. Yes. In my first—in my assignment, I believe, 
for the San Diego Gas and Electric Company I heard 
that just shortly prior to that the City of National City 
had made a lease to the Tavares Construction Company 
and, accordingly, I interviewed Mr. Ireland, who was the 
City Engineer of National City at that time, and Mr. 
Dale Smith, who was City Clerk. In fact, I saw those 
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gentlemen on June 4, 1942, to get information relative to 
the first of these leases. 

Q. Now, will you go ahead and tell us what you did 
in making your investigation? [893] 

A. In addition to talking to these gentlemen for the 
purpose of finding out the terms and conditions of that 
first Tavares lease, parcel 1, I also discussed the matter of 
tideland leases with the Harbor Department of the City 
of San Diego, got a copy of the map, and all of the tide- 
land lease data, and I have a complete record, I believe. 
And from the court house records and the title company I 
acquired data relative to some twenty-five sales of up- 
lands in the general vicinity, and verified the sales price 
and the conditions from either the seller or the buyer or 
the broker who negotiated the transaction. 

I made an inspection of the subject lands 1n company 
with Mr. N. J. Allenger, who at that time was resident 
plant engineer for the United States Maritime Commis- 
sion, and from Mr. Allenger I received a set of some 
fourteen plans and sketches of the land and the improve- 
ments thereon, as they had been. 

I made an analysis of the sales which had taken place 
for the purpose of ascertaining the then current price of 
the uplands. And when I speak of uplands, I mean those 
lands landward of the main high tideline which can be 
bought and sold. 

I also made a study to ascertain the relationship between 
the value of the so-called uplands and the value of tide- 
lands, that is, the relationship one to the other, and [894] 
I made a study of the trend of the value of industrial 
lands in the San Diego area, metropolitan area, which, of 
course, would include National City, during the war era. 
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I made a classification of the lands involved in this 
action into three groups for the purpose of my evalua- 
tion; those which I call class 1 lands, and give a certain 
rate per acre, and those are all of the lands which are 500 
feet or more distant from the United States bulkhead line, 
and the second group, class 2, lands which are all lands 
within 500 feet of the U. S. bulkhead line, and also, the 
third would be the class 3 lands, which are lands under 
water, submerged lands. 

I calculated the area of the land in each of these classes. 
I determined from sales the indicated value of these lands, 
based upon the prices at which other properties were sell- 
ing, for the purpose of computing the total value of the 
96 odd acres involved in this particular action. 


QO. Now, Mr. Schmutz,— 
A. That is what I did. 


Q. Yes. Then I am going to ask you just to tell us, 
briefly, what I term in the parlance of the street the work- 
ings of your mind. Did you have to kind of think of how 
long the war was going to last? 


A. Yes, I made a prediction as to the end of the war. 
As a matter of fact, I had to make a prediction as to how 
[895] long that war would last in February of 1942. 
That was nearly a year before I was engaged in this ac- 
tion, and that was in connection with the valuation of the 
Santa Anita Racetrack, which was taken as a center for 
the evacuation of enemy aliens. The Japs were placed in 
a concentration camp there temporarily while they were 
being sent away, and in that connection it was necessary 
to make an estimate as to how long the war would last, 
for the purpose of making a judgment as to how long that 
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racetrack would not operate. I made my estimate and I 
missed it by four and one-half months, I believe. 

In that connection, I] did the same here. Of course, 
I had no reason to change my opinion that the war would 
be over, that is, that V-J Day would be January, 1946 
instead of August, 1945, and that the great demand for 
these praticular lands of National City as a war measure 
would probably cease at that time, after we reverted from 
a war economy to a peacetime economy. 

Q. Now, Mr. Schmutz, let’s get along now to your 
sales investigation. By the way, while we are on that, 
what methods do you appraisers use to approach this 
question of the value of land? 

A. There are three conventional approaches to the 
values estimate, and that which you use, whether you use 
one or all of them, would depend upon the data available, 
and that [896] to which you would give the greatest 
weight would depend upon the nature of the property, and 
we might say, the reasonableness of the data possessed. 

Of course, those three methods,—one is the cost method; 
second is the comparative method, or method in which 
value is based upon the sales of similar properties; and 
the third is the income capitalization method, which is 
purely a discounting process. 

Now, in this particular connection here, it seemed to 
me, that is, it was my opinion that the most persuasive 
evidence of thé value of this property was the sales meth- 
od, that is, the price at which other lands had sold or at 
which other lands could be purchased. However, I did 
make an estimate of the value that was indicated by cost, 
that is, if this land was purchased before the government 
filled it up, and then the money was spent to go ahead 
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and to fill the land to the level at which it was at the time 
I appraised it. 

Q. All right, Mr. Schmutz. Now, which one of those 
methods of approach did you consider to be the best for 
your purposes, so that you could arrive at a better opin- 
ion in this particular instance? 

A. The best indicator of value, in my opinion, and 
the one least subject to wild error would be the compara- 
tive method or the method in which I formed an opinion 
of the value of the property based upon the sales at which 
other [897] properties had been sold, or at which other 
properties could be purchased. 

Q. All right. Did you find some sales? 

A. I did. 

Q. Would you tell us, just briefly, about how many 
and where they were located, without taking too much 
time, please? 

A. Oh, as regards sales, I had fifteen parcels in San 
Diego in the San Diego city industrial district, four in 
the National City industrial district, and six in Chula Vis- 
ta, but of that group of sales there were three in parti- 
cular which were nearby that were the best indicators that 
I had. 

Q. Now, will you give us those three particular sales, 
giving us the name of the seller, the name of the buyer, 
the date of the sale, and just a short description of the 
property, so we can check it, if we want tor 

A. One is the sale I refer to as my Arbitrary Map 
No. 27. It is southeasterly of 32nd Street in the Sewage 
Disposal Plant area. The legal description is Block 68, 
except Lot 33 and except a small triangular parcel at the 
southwest corner. The land comprises an area of 3.764 
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acres. The transaction: the land was sold on October 
29, 1940. There were several sellers in there. The pur- 
chaser of all of these was the City of San Diego. The 
price was $5,235 or $1,390 per acre. 

Mr. Monroe: Now, your Honor please, I move to 
strike [898] that evidence as improper. 

The Court: I think so, the valuation. 

Mr. Landrum: Yes. 


The Court: You should not read that. I think you 
should answer the question. 

QO. By Mr. Landrum: Yes, Mr. Schmutz, leaving 
out the price at which it was sold, please, sir. 

A. The source of my information was Mr. E. H. 
Brooks, the right-of-way agent for the City of San 
Diego. 

The second sale— 

Mr. Monroe: Now, just a moment, please. We will 
object to any further testimony as to price on any other 
sales as immaterial and improper evidence. 

Mr. Landrum: Oh, I am sure he will not give it 
again. 

The Court: You had better interrogate him. He may 
give it if he is just reading it there. 

QO. By Mr. Landrum: Mr. Schmutz, the question 
which I asked you is this: Will you give us these three 
particular sales, and give us the name of the seller, the 
name of the buyer, the date of the sale and the legal 
description, leaving out the price at which you know it 
was sold. . 

A. My Arbitrary Map No. 1 in National City is the 
block bounded by Third, Fourth, Wilson and Harding. 
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The legal description is Block 123 in the City of Na- 
tional City. The land is 250 feet by 250 and involves 
1.435 acres. There [899] were no improvements. It 
was sold on May 5, 1941. The seller was H. H. Myers. 
The buyer was Fred Stall. The source of my information 
was the Escrow Department of the Bank of America in 
San Diego. 

My Arbitrary Map, National City No. 3 1s next. The 
location is near the southwest corner of the city between 
24th and 25th Streets, Cleveland to Harrison Avenues. 
The legal description is Block 281, National City, except 
the railroad rights-of-way. The land has an area of 
50,275 square feet, being 1.154 acres. There were no 
improvements. The land was sold on April 1, 1942. The 
seller was the San Diego and Arizona Eastern Railway 
Company. The buyer was Plywood Structures, Inc. 

Q. Now, Mr. Schmutz, for what purposes did you 
make this appraisal? 

The Court: Which one are you referring to? 

Mr. Landrum: The appraisal that he said he made as 
a result of his investigation. I asked him: For what 
purpose did you make your investigation to come in here 
and testify. 

The Witness: The purpose of my investigation and 
subsequent appraisal was to inform the government as to 
my opinion of the fair market value or the just indemnity 
to which these parties were entitled. 

QO. By Mr. Landrum: All right. What is your un- 
derstanding of the definition of fair market value? [900] 

A. Fair market value is the highest possible estimate, 
in terms of money, which a property will being if exposed 
for sale on the open market, allowing a reasonable time 
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to find a purchaser, who buys with knowledge of all the 
uses to which it is adapted and for which it is capable of 
being used. 

QO. Now, Mr. Schmutz, in the considerations which 
you used here, did you take into consideration that this 
particular land with which we are here concerned is tide- 
land, or some of it, and that a fee simple title was going 
to pass to that assumed purchaser, in your definition of 
fair market value? ay J) conta 

Q. From your experience in connection with the buy- 
ing, handling, selling and appraisal of real estate, and 
your own personal inspection of the lands with which we 
are here concerned, known as the Johnson lands, do you 
have an opinion of the fair market value of that land on 
November 10, 1942, giving to it all the uses for which, 
in your opinion, it was suitable or available on November 
10, 1942? A. I have. 

©. And what is your opinion of that value, please, sir? 

A. $3,448. 

Q. $3,448. That is the Johnsons. All right. 

Mr. Schmutz, from your experience in connection with 
the buying, selling, and appraisal of real estate, and [901 ] 
your own personal inspection and study, of which you 
have told us, do you have an opinion with relation to the 
fair market value of the lands known as the National City 
lands as of November 10, 1942, leaving out, however, any 
increase or increment in that value due to the expenditure 
of money upon it by the government of the United States 
prior to November 10, 1942,—the entire City of National 
City, including the San Francisco Bridge Company? 

A. Yes, sir, I have. 

Mr. Landrum: All right. 
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Mr. Sloane: Your Honor please, there is one element 
which is involved in this question, which he has included 
in a number of other questions, and I am sure counsel 
will be glad to define and tell us what he refers to in the 
allegation as to the improvements made by the govern- 
ment, and I think the court and counsel might well in- 
struct or inform the witness that we are referring to im- 
provements as a part of the project, and not as to a pre- 
vious project, such as the dredging of the channel. 

Mr. Landrum: We understand that, your Honor, and 
it is so intended. 

The Court: I think it should be made clear, because 
there was testimony by one of the witnesses on behalf of 
the San Francisco Bridge Company, one of the members 
of the Bridge Company, the corporation, as to dredging 
that had been [902] done there before this project was 
contemplated, so far as the record shows. 

Q. By Mr. Landrum: As a part of this particular 
project itself, Mr. Schmutz, leaving out anything that had 
been done prior by some other work by the government, 
and also giving the San Francisco Bridge Company credit 
for whatever it did itself, have you got an opinion on 
that? A. hawe: 

QO. Tell us what it is. 

Mr. Monroe: We will object to that as no proper basis 
because they now state that he has to leave out of con- 
sideration anything that was done before this project was 
commenced, and we submit that is no proper basis. 

Mr. Landrum: No, | did nor 

The Court: We will have the question read to see if 
that is the correct interpretation to be placed upon it. 

(The record was read.) 
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The Court: I think that is sufficient. I think you had 
better reframe the question and make it one interrogation. 
Mr. Landrum: All right, sir. 


QO. By Mr. Landrum: Mr. Schmutz, from your ex- 
perience in the buying, selling and appraisal of real estate 
and your own personal inspection of this subject property, 
do you have an opinion with relation to the reasonable and 
fair market value thereof as of November 10, 1942, giv- 
ing to it all uses [903] for which, in your opinion, it was 
suitable or available as of that date, but leaving out there- 
from any increase or enhancement thereof by virtue of 
moneys spent by the government of the United States in 
the construction of this very project? 

A. Yes, I have. 

Q. What is that opinion? 

A. In my opinion, the fair market value of the prop- 
erty on that day, excluding the improvements such as 
were placed upon the land and the improvements in the 
land such as the finished grading and the establishment 
of sewer lines and water lines and other physical im- 
provements was $240,258, including the interest of the 
San Francisco Bridge Company. 

Q. All right. Now, in your figure of $240,258, what 
do you include for what, in your opinion, was the just 
compensation for the taking of the leasehold interest of the 
San Francisco Bridge Company on November 10, 1942? 

A. $28,919. 

Mr. Landrum: $28,919. You may cross-examine, 
gentlemen. 

Mr. Muir: I will refer the examination for the John- 
sons, if the court please. 
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Cross Examination 
By Mr. Monroe: 

Q. Mr. Schmutz, you stated you were a member of the 
San Diego Realty Board? [904] Ae Wdid 

©. Have you ever resided in San Diego County? 

A. I have not. 

©. Have you ever, as a real estate broker, sold land 
in San Diego County? Eelehave not. 

Mr. Monroe: I have no further questions. 

Mr. Crouch: We have no further questions. 

Mr. Sloane: I have no further questions. 

Mr. Muir: No further questions. 

Mr. Landrum: That is all, Mr. Schmutz. Thank you, 
sir. 

(Witness excused. ) 

Mr. Landrum: You Honor please, I do not know, but 
does your Honor intend to take a morning recess? 

The Court: Yes. It is about time. We will recess for 
a few minutes, ladies and gentlemen. Remember the ad- 
monition. 

(A short recess was taken.) [905] 

The Court: All present. Proceed. 

Mr. Landrum: If your Honor please, having in mind 
your Honor’s rulings heretofore made under the general 
objection that I made with relation to the Tavares Con- 
struction Company in this case, and reserving any rights 
that we may have under that previous objection, if we 


may, we will now proceed with the Tavares Claim in this 
case. We will call Mr. Shattuck. 
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called as a witness by and on behalf of the plaintiff, having 
been first duly sworn, was examined and testified as fol- 
lows: 

The Clerk: State your name, please. 

The Witness: Charles B. Shattuck. 


Direct Examination 


By Mr. Landrum: 

Q. Where do you live, Mr. Shattuck? 

A. At 1251 South St. Andrews Place, Los Angeles, 
California. 

How long have you lived in Los Angeles? 

I was born in Los Angeles. 

How old a man are you? A. 47. 

What is your business or profession? 

I am a realtor and a real estate appraiser. 

Will you sketch briefly for this court and jury 
your experience as a realtor and as an appraiser as that 
experience [906] relates to the question with which we 
are here concerned, this valuation? 

A. I entered the real estate business in Los Angeles 
in the year 1923. Prior to that time, from 1919 until 
1923, I was associated with the Shattuck Construction 
Company, engaged in building railroads, tunnels, dams 
and irrigation works. After entering the real estate 
business, | formed a company known as the Shattuck 
Company, which does a general real estate brokerage busi- 
ness in the city of Los Angeles. I have confined a good 
deal of my own personal time to evaluation work, particu- 
larly since about 1925. During that time, I have ap- 
praised practically all types of real property. In the city 
of San Diego some of the appraisals which I have made 
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have been the First National Bank Building and several 
other business blocks along Fifth Avenue, the U. S. Grant 
Hotel, the Pickwick Hotel and the Embassy Hotel, and 
also, in 1939, I believe it was, I appraised the land which 
was acquired for the Linda Vista Housing Project site, 
and later on I appraised the lands known as the Old Ches- 
terton Subdivision. I appraised the lands that were ac- 
quired for the Marine Base, which fronted on U. S. 
Highway 101, and that at the time I appraised it were 
partially submerged tidelands. For the Spzeckels Com- 
panies, I appraised what is known as their hog ranch. 

Q. What do you mean by the “hog ranch’? Can you 
[907] point it out to us on one of these exhibits? 

A. The ranch refers to this parcel of land here at the 
southerly end and on the westerly side of San Diego Bay. 

Q. Is that tideland? 

A. It ran out to mean high tide and fronted on water 
which was in the neighborhood of 1, 2, 3 to 5 feet in 
depth. 

©. And where is that with relation to the land with 
which we are here concerned? 

A. Directly across the Bay and slightly to the south. 

Q. Proceed, please. 

A. Also, I appraised for the Spreckels the lands 
known as Coronado Heights, which is also south. I had 
better stay down there at the map so I can point these 
places out. Down at the extreme south end of the Bay, 
that land ran partially out into the Bay and part of it was 
submerged land. Then, also for the Spreckels Company, 
I appraised what is known as the old golf course or coun- 
try club which fronted along the Spanish Bight, as well 
as along the Bay. In addition to those properties, I ap- 


vs. United States of America 1093 


(Testimony of Charles B. Shattuck) 


praised for the United States of America the lands which 
were acquired for the Naval Destroyed Base, which are in 
the vicinity of the property that we are considering today, 
and the work was done in 1942. At that time I went very 
carefully into the matter of the various leases which the 
City of San Diego had and its holdings and tidelands in 
the City of San Diego. [908] 

And, likewise, at that time I conducted a very thorough 
investigation of the sales of lands in the general vicinity 
of National City and the Destroyer Base. At the time 
that appraisal was made, much of the land was privately 
owned, that the government acquired for that Destroyer 
Base, was submerged or partially submerged land. 

Q. Did you say that land was privately owned? 

A. Yes, sir; and it was partially submerged land, that 
is, it was land which, when there was a high tide, had 
anywhere from one foot to a couple of feet of water on it. 

Q. Mr. Shattuck, in connection with your studies and 
right at this point I am going to ask you whether or not 
you know of other tidelands in the State of California 
which are privately owned. De lado yes, 

Q. Tell us about them. 

A. There are lands, quite a large block of tidelands, 
at Anaheim Bay, that are privately owned by the Hell- 
man Company and by the Bixby Company, some 1,000 
acres or more there at the entrance to Anaheim Bay. 
They are noticeable when you drive from San Diego to 
Los Angeles on U. S. Highway 101. They appear to be 
sort of sloughs and so forth in there and those lands are 
all submerged lands. Then in the Harbor of Long Beach 
there are a number of parcels of privately owned land, 
tidelands, which front directly upon deep water [909] 
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channels. Then, also, in the San Francisco Bay area, 
there are a number of parcels of submerged lands which 
are adjacent to the Bay, which are privately owned. Right 
here in San Diego there was some land, that was on the 
northerly side of Mission Bay, which was under private 
ownership at one time, which was later acquired by the 
government, however, that is, land which, during periods 
of high tide, was flooded land. In addition to the ap- 
praisals which I made immediately surrounding the Bay, 
I appraised a good deal of other property in and about San 
Diego. I appraised all of the lands that were acquired 
in Pacific Beach for the building of that project out there. 
I appraised the land up on Otai Mesa in connection with 
the extension of that air field, and particularly during the 
war period I did quite a bit of work in and about San 
Diego for the United States of America and also for vari- 
ous property owners. 

Q. Mr. Shattuck, did you ever buy or sell any land in 
San Diego? 

A. Well, I bought a couple of small pieces up on the 
Mesa for the government but that is the only buying or 
selling that I have actually done as a broker here in San 
Diego. My business here in San Diego—I had an office 
here for a while during the war, when I was doing quite 
a bit of work here, particularly on the Destroyer Base, 
but I never had any occasion to try to conduct any broker- 
age business here in this [910] particular county, though 
I did in Los Angeles County. 

Q. Are you a member of the San Diego Realty 
Board? 

A. I am a non-resident member of the San Diego 
Realty Board; yes, sir. 
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QO. Mr. Shattuck, when did you first become familiar 
with the lands with which we are here concerned, in a 
general way? 

A. I would say in 1942, at the time I was making the 
appraisal on the original Destroyer Base site. I went 
down onto this property in this vicinity at that time and 
have been familiar with it ever since that time. 

Q. Now, were you requested to make an appraisal of 
the fair market value of the leasehold interest here of the 
Tavares Construction Company and its assocates? 

A. I was; yes. 

Q. Mr. Shattuck, tell this court and jury who asked 
you to make that appraisal? 

A. The Lands Division of the Department of Justice, 
Mr. Landrum: 

©. Did you do it? a Wedid; yes: 

©. When did you start in on it? 

A. On January 28th of 1947. 

Q. Is it fair to say that you have been working at 
that pretty steadily since that time? [911] 

A. It is; yes, sir. 

QO. Now, Mr. Shattuck, what is the problem which I 
asked you to consider? 

A. You asked me to consider the question of whether 
or not this lease and option which the Tavares Construc- 
tion Company had with the Defense Plant Corporation 
of the United States of America, as of December 23, 
1944, had a fair market value and, if so, what that value, 
in my opinion, was; in other words, what it could have 
been sold for in the open market to a well-informed pur- 
chaser who was fully aware of all the uses and purposes 
for which the property might be put if they acquired it, 
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and assuming that a reasonable time was allowed in which 
to permit the purchaser and the seller to get together, and 
that neither one was acting under any compulsion to deal, 
and that was to include not only a consideration of the 
lease document but also the question of whether or not 
this option that was in the lease and which, if exercised, 
would carry with it the site and the machinery and facili- 
ties—whether or not that was an element which would be 
considered by a purchaser and by a seller in reaching a 
question of whether the price should be one figure or an- 
other. 

Q. Has anyone ever given you any other instructions 
than those that I gave your 

A. Absolutely none. [912] 


QO. Now, I am going to ask you, Mr. Shattuck, what 
was the first move that you made when you started this 
study of this? What did you first consider? 

A. I first obtained the lease itself, the document it- 
self, which the property with which I was concerned, as it 
was the contract, in effect, which would be transferred if 
the Tavares Construction Company were to exercise its 
option and later dispose of it, or it was a document under 
which they had certain rights which this condemnation 
action was wiping out. 

Q. Mr. Shattuck, I show you what is in evidence in 
this case, a copy of which I understand each member of 
this jury has, as Exhibit W, and I will ask you to just 
glance at it and tell us if that is the copy that you started 
out to study. 

A. Yes; it was a copy of this same agreement dated 
December 27, 1941. 
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Q. Now, Mr. Shattuck, will you be good enough to tell 
the court and jury the particular items or particular por- 
tions of Exhibit W which you considered? Take that 
instrument and tell us the studies that you made of it. 

A. I studied it carefully paragraph by paragraph, and 
the first thing I noted in the document was, if the Tavares 
Construction Company assigned to the Defense Plant 
Corporation its interest in certain leases which it had 
previously had with the City of National City, the De- 
fense Plant Cor-[913] poration agreed to purchase those 
leases, providing the price was satisfactory to the Defense 
Plant Corporation. Then I noted a number of paragraphs 
in there which provided for the Tavares Construction 
Company to proceed to build a shipyard and acquire cer- 
tain machinery and facilities in the name of and on behalf 
of the Defense Plant Corporation and with the approval 
of the Defense Plant Corporation both as to items and as 
to price. I noted in paragraph Four of the lease that the 
Defense Plant Corporation agreed to pay for all of the 
construction costs and aquisition cost of machinery and 
facilities, subject, however, of course, to the Defense Plant 
Corporation maintaining checkers and auditors on the 
job. I noted that in paragraph Five the Tavares Con- 
struction Company was to carefully inventory and de- 
scribe all machinery and facilities purchased or construc- 
ted and that same were to be stamped to indicate their 
ownership by the United States of America. I noted that 
in any purchase made an officer of the Tavares Constru- 
tion Company was to certify to the United States of 
America that the item was necessary and that the price 
was fair. I noted that the contract was subject to all 
federal laws that might apply to a contract of this charac- 
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ter. That is in paragraph Eight. I noted that in para- 
graph Nine, and this was one particular paragraph that 
I was interested in, that the United States of America 
was not to pay for any salaries of officers or the expenses 
of officers or for overhead, [914] but that the Defense 
Plant Corporation might, with its own approval, pay the 
direct expenses of officers or pay for attorney’s fees that 
were necessary, directly with the management of this par- 
ticular project. I noted in paragraph Ten and the subse- 
quent amendatory documents that were added to the origi- 
nal lease that the rent was fixed on the basis of per ship 
finished, and that the rent was payable as ships were 
finished. I noted that in paragraph Eleven of the lease 
title to the site and all machinery and all facilities was to 
remain in the Defense Plant Corporation, and that all 
facilities, machinery and construction works, performed 
by the Tavares Construction Company on behalf of the 
Defense Plant Corporation, were to be considered and 
remain as personal property regardless of the manner in 
which they might be affixed to the land. I noted in para- 
graph Twelve that the Defense Plant Corporation agreed 
to lease to the Tavares Construction Company all of the 
machinery and facilities and to sublease the site for a 
period which would end on December 31, 1947, and auto- 
matically would extend, if still in effect at that time, to 
December 31, 1949. This paragraph Twelve also pro- 
vided that either the Defense Plant Corporation or the 
Tavares Construction Company should have the privilege 
of cancelling this particular lease providing it could be 
shown that the property was no longer needed for the 
construction of boats for the government. And in para- 
graph (c) [915] of paragraph Twelve it provided a 
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method of arbitration in the event there should be any dis- 
pute between the Defense Plant Corporation and Tavares 
as to whether or not this particular site and these facilities 
were needed for the construction of boats for the govern- 
ment. And it was provided that such arbitration on that 
particular point, if entered into, should be final and bind- 
ing upon both parties to the contract. Then paragraph 
Fourteen, in clause (a), the contract provided that the 
Defense Plant Corporation could cancel the lease if all 
or substantially all of the contracts that the Tavares Con- 
struction Company had for the construction of boats were 
cancelled or terminated prior to completion. And in para- 
graph (b), or clause (b), of paragraph Fourteen, the lease 
provided that the Defense Plant Corporation could re- 
quire priority of use of the site and the machinery and 
the facilities for any other agency of the government, 
and that the lessee should give such priority and that, if 
they did not give such priority, the lease could be can- 
celled, so that it might be transferred to some other de- 
partment of the government. Then, in clause (c) is also 
provided that the lease might be cancelled in the event 
the lessee became insolvent. And in clause (a) it pro- 
vided that the lease could be cancelled provided the lessee 
in any manner violated any of the terms or conditions of 
the lease. 

Paragraph Fifteen of the lease provided a method by 
which, [916] under certain conditions, an option was to 
be given to the Tavares Construction Company for the 
purchase of the site and the machinery and the facilities, 
M@atisyall of it and not part of it. It provided that this 
option was to come into effect only under one or two spe- 
cific conditions, one, provided that the lease was cancelled 
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pursuant to paragraph Twelve, that is, where either party 
established the fact that the site was no longer needed 
for construction of boats by the government, or, under 
clause (a) of paragraph Fourteen, where the Defense 
Plant Corporation cancelled the lease because all or sub- 
stantially all of the contracts which the Tavares Construc- 
tion Company had for constructing the boats had been 
cancelled prior to completion. 


QO. Did you consider the question of whether or not 
that option clause would arise if the termination of the 
contract was brought about by virtue of the fact that 
the Defense Plant Corporation had the right to turn the 
priority in this plant here over to some other branch of 
the government? 


meies: I considered that fact in considering the 
question of the market value of this particular right which 
they had, this lease, that was an element of uncertainty 
or chance that any informed purchaser would have to 
consider, or if this option was to come into existence, in 
my opinion, only under one of two conditions, and if 
neither one of those two conditions came about and the 
government elected to go ahead [917] under clause (b) 
of paragraph Fourteen, then they would have no option, 
as I see it. This paragraph Fifteen further set up and 
provided that, in the event the option did come into ex- 
istence, the method by which the price would be calculated. 
There were two methods. One was in clause (a) under 
that paragraph and it provided that the price would be 
the actual cost of the facilities in construction of this ship- 
yard plus 4 per cent, less all rental payments made, plus 
4 per cent, or the actual cost of the site and the machinery 
and the facilities, less fixed and stipulated rates of de- 
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preciation, as set forth in the paragraph, whichever one 
of those two methods was the greater. And, based on 
my analysis, it would be my opinion that they would have 
to figure the latter of the two methods, that is, shown in 
paragraph (b), that is, if the option was to come into 
being, the cost to the Tavares Construction Company 
would have been the actual cost of acquisition of the site 
plus the actual cost of the acquisition of the machinery 
and facilities, less the stipulated rates of depreciation. 
Then, this paragraph Fifteen also contained a clause that 
the lessee might, with the consent of the Defense Plant 
Corporation, during the 90-day option period which was 
granted, negotiate with them for a part of the machinery 
or facilities. And it also provided, providing it was law- 
ful for the Defense Plant Corporation to do so, that it 
would agree not to sell any of the machinery or the [918] 
facilities to any other person, other than another depart- 
ment of the United States government, for a period of 
90 days subsequent to the end of the 90-day option period, 
without first offering it to the Tavares Construction Com- 
pany at whatever the best bid price was that they had 
received. And the Tavares Construction Company had 
a lay-off or refusal period of 30 days in which to say they 
would or would not take it. And that was provided, of 
course, it was lawful for them to do that. In paragraph 
Sixteen the lessee is required to obtain and keep insurance 
and pay for all insurance necessary to properly protect 
the machinery and the facilities. In paragraph Seventeen 
of the lease the lessee was required to keep and to pay for 
all necessary public hability and property damage insur- 
ance, and agreed to save the Defense Plant Corporation 
harmless from any claims of that character. In para- 
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graph Eighteen the lessee is required, under that para- 
graph, to maintain in good repair all of the machinery 
and all of the facilities, less, of course, usual and normal 
wear and tear. Paragraph Nineteen permitted the Ta- 
vares Construction Company to use this machinery in 
connection with any other shipyard that the company 
might own, providing they first had the approval of the 
Defense Plant Corporation for such use. Paragraph 
Twenty required that the lessee pay alJ taxes that might 
be assessed by the City of National City and the County 
of San Diego against any of the machinery or [919] 
the facilities. Then, there were the usual clauses that 
they would comply with all of the local and State ordi- 
dinances and laws. And in paragraph Twenty-two the 
lease provided that this site and these facilities and this 
machinery should be used only for the construction of 
boats for the government and that, if this site or any of 
the facilities or machinery were to be used for any pur- 
pose other than for the construction of boats for the gov- 
ernment, the Tavares Construction Company should ob- 
tain the written permission of the Defense Plant Cor- 
poration for stelm use.) 020) 


Paragraph 24 provided that the lessee should not sell, 
assign or pledge this lease in any manner without having 
the prior written consent of the Defense Plant Corpora- 
tion. Also, it provided that the lessee should not sublet 
either all or any part, or the machinery or the facilities, 
without the prior written consent of the Defense Plant 
Corporation. 

In paragraph 26 it was provided that if the Defense 
Plant Corporation transferred its interests to any other 
department of the government, that all of the rights which 
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it had under the terms of this agreement were vested 
then in the United States Maritime Commission. 


Then there were the usual clauses about no member of 
Congress being admitted to any profits or benefits from 
the operation of the contract, and that representatives of 
the Defense Plant Corporation might be one and the same 
as representatives of the United States Maritime Com- 
mission. ‘Then it provided the method for giving notices, 
and so forth. 

©. Did you also have available to you the amendments 
to Exhibit W? x, .ladide 

©. Not to Exhibit W, but to the original contract? 

i. 6 didtaes 


Q. Just tell the jury, briefly, what the provisions of 
the amendments were. 

A. There were six amendatory documents affixed to 
the [921] original lease, and they had to do primarily 
with the alteration of paragraph 10, which first fixed the 
amount, the total amount that the government was to ex- 
pend. For instance, in the original lease the total pro- 
vided to be spent by the Defense Plant Corporation in 
paragraph 10 was $404,500, and in the last amendatory 
6, I believe it had reached up to in the neighborhood of 
$2,700,000, and those amendatory agreements merely 
changed those two places in the lease, or amended them 
as the plans of the government changed with reference 
to the intensity of use of this particular property. In 
other words, as the war progressed and the yard came 
into operation, why, they apparently stepped up their 
program to build more ships, and it cost more money to 
buy equipment, and so forth, in accomplishing those ends. 
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Q. And they also increased the amount of rental 
which was to be paid by reason of the amount the govern- 
ment had put in? 

A.. That’s right. In paragraph 13 the first amount 
provided for was that they would pay a rental of $83,327 
per boat, as they finished each boat, and by the time they 
got through they were paying $127,000 per boat. 

Q. At one time it went up to $140,000? 

A. ‘That’s right. On the first five boats they auiended 
it to $140,000. Thereafter it was $127,000 per boat 
until they completed 22 boats. [922] 

QO. Now, Mr. Shattuck, after you had been handed 
that contract, what did you next do? Did you go down 
and view the property? 

A. I believe I overlooked one thing. At least, it 
comes to my mind, that I should mention. 

OO” Allien 

A. That is this @eiiitere was a proviso in thegleace 
which provided that the Tavares Construction Company 
was to have the free use of the site, and the machinery 
and the facilities after they had paid sufficient rent to 
reimburse the government for the entire cost that it had 
been put to in the creation of this enterprise. However, 
that free rent was to be given them only for the construc- 
tion of boats for the government. 

Q. Now, did you go down, then, and go on the premi- 
ses? 

A. Yes, I did. I went all over the property again. 
Of course, it had been considerably changed because the 
United States Navy was in possession of the property 
and had spent very large sums of money in additional 
work there, and many of the buildings which were placed 
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on this property by the Tavares Construction Company 


had been either totally removed or partially removed. 


QO. All right. Then what further documents or in- 
struments, if any, did you get in order to proceed with 


this question which was before you? [923] 


A. Well, I obtained certain correspondence, letters, 
and so forth, that had passed back and forth between vari- 
ous departments of the government and the Tavares Con- 


struction Company. 


Q. By that do you mean that you had available to you 
what is in evidence in this case as Plaintiff’s Exhibit 2, 
Plaintiff’s Exhibit 3, and Plaintiff’s Exhibit 4, Mr. Shat- 
tuck? 

A. Yes. I had read all of those letters to which you 
refer. In addition to that, there were some other letters 
that had passed, that were dated subsequent to the date of 
taking here, but which contained information, for in- 
stance, with reference to the amount of taxes that were 
payable by the Tavares Construction Company on the 
facilities and on the machinery, and referred to such items 
as— 

Mr. John M. Martin: Just a moment. I object to the 
witness going into all those matters. Counsel for the 
government has specifically inquired as to certain docu- 
ments. 

hie Gount aides. 

Mr. Landrum: Yes, I think so. 

Q. By Mr. Landrum: Now, what I want to get at, 
did you then begin the study of the problem to be de- 
veloped by you under sub-section (b) of paragraph 15, 
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that is, this option proposition? In other words, did you 
start to figure out the depreciated value on these facilities? 

A. Yes. I had to make an estimate as to what, in 
my [924] opinion, assuming the option had come into be- 
ing, what the possibilities were of that option having 
some market value. 

Q. What did you do in order to pursue that study? 

A. In that connection I obtained the Assets-Property 
Record of the Defense Plant Corporation, which set forth 
in detail each item purchased, and a description of it, as 
well as the actual cost of that item and the time when it 
was purchased, and from that I had to ascertain from the 
Defense Plant Corporation how it was classified, because 
there were three different schedules of depreciation. For 
instance, buildings, and ways, and docks, and direct im- 
provements to land, and matters of that kind, were to be 
depreciated at the rate of five per cent per annum. Then 
there was machinery, which was to be depreciated at the 
rate of 10 per cent per annum; and then the small hand 
tools, and matters of that kind, were to be depreciated at 
the rate of 25 per cent per annum. So I had to classify 
those different items of personal property and construc- 
tion, so as to be able to apply the rates of depreciation 
to the original cost, as required by the terms of the lease 


agreement,— 
Q. Did you arrive at— 
. and I made a calculation, and arrived at a figure, 


which resulted in a check against estimates made by the 
Tavares Construction Company, and which T believe you 
have stipulated to here in this court room and which is 
[925] referred to, I beltéve, as Exhibit Q, which is a 
tabulation showing each item and showing the depreciated 
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cost, which would be the option price at which that par- 
ticular item could be purchased. 

Q. In other words, your figures were so close to those 
that had been reached by Mr. Smith that we just stipu- 
lated to it and put this Exhibit in? 

A. That is right. My figure was within $23,000 of 
his. and on a matter involving better than $2,000,000, and 
with a question of whether you had a thing, a particular 
piece of machinery classified correctly or incorrectly, why, 
I felt that was as near as we could ever be able to get to- 
gether. 

©. Yes, all right. Then tell us, Mr. Shattuck, after 
you had gotten that material together, what further 
studies did you feel it was necessary for you to make in 
order to evaluate this Exhibit W? 

A. Well, I had to—in connection with the estimate 
as to whether or not, if this option came into being, it 
would be marketable at any price, I had to form some 
conclusion as to the value of that site. 

Q. You mean in case you reached a conclusion that 
the option could come into being? 

A. That is right. 

Q. Now, what did you do to evaluate that site? [926] 

A. Well, in connection with the evaluation of that 
site, I approached it first from the angle of what was 
there. In other words, I started out with the land, as 
I knew it to be; that is, merely tideland or mud flats, prior 
to the time that any fill or spoil had been placed upon it. 
I knew from my own knowledge and study of sales of 
similar mud-flat lands in and about San Diego Bay, what 
unimproved raw land of that type would command per 
acre. Then | calculated the amount of spoil that had been 
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pumped on to this site at the time the main channel was 
dredged down San Diego Bay, when they deepened that 
main channel to 30 feet, and that raised the elevation 
of this land, the submerged land to spoil-filled ground of, 
we will say, approximately 10 feet elevation. 

Then that was the condition, in my opinion, in which 
this site was before the Tavares Constiuction Company 
entered upon it, except for the work which had been done 
by the San Francisco Bridge Company on parcel No. 7, I 
believe it is on the exhibit. 

QO. Now, of course, you understood, did you not, that 
in addition to the particular lands with which we are here 
concerned in the trial of this action, there are three other 
parcels, parcels 4, 10 and 11, do you not? 

A. Yes, that’s right, but in this particular problem 
which I am faced with, I] am not concerned with them ex- 
cept they are included as a part of this whole site. In 
other [927] words, there is 100.32 acres all together that 
I am concerned with, and some of them were disposed of 
by settlement. 

QO. Yes. And you knew what the government had to 
pay for that? 

A. Yes, I was familiar with the amount the govern- 
ment had to pay for that. 

Mr. Landrum: All right. Does your Honor wish to 
take the noon recess? 

The Court: Yes. Two o’clock, ladies and gentlemen. 
Remember the admonition and keep its terms inviolate. 


(Whereupon, at 12:00 o’clock noon, a recess was taken 
until 2:00 o’clock P. M. of the same day.) [928] 


